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A New Era for Administration and
Judicial Review of Foreign Trade Zones
Board Decisions

‘Howard N. Fenton III*

I. INTRODUCTION

The Foreign Trade Zones Board (the “Board”) and its staff,?
a small and little known operation within the International
Trade Administration of the U.S. Department of Commerce, are
responsible for authorizing over 400 foreign trade zones within
the United States into which more than $94 billion worth of
goods flow annually.2 Specifically, this agency decides which
communities and businesses share in the reduced tariff benefits
of foreign trade zones. Although formed in the 1930s, the
agency became the center of attention during the 1980s when
the benefits it administered became economically more signifi-
cant. Since 1990, the agency has completely revised its operat-
ing procedures and has been subjected to a completely new
regime of judicial review. This Article examines the role and
function of the Board and staff following these changes and
notes where progress has been made or problems remain. It
concludes with some additional suggestions for continuing the
movement of Board operations toward the level required by its
responsibilities.

*  Professor of Law, Ohio Northern University College of Law. This arti-
cle is based on research and a report by the author for the Administrative Con-
ference of the United States. The author would like to express his appreciation
for the valuable work of his research assistant, Ronda Gunter.

1. See Donald E. deKieffer & George W. Thompson, Political and Policy
Dimensions of Foreign Trade Zones: Expansion or the Beginning of the End?, 18
VAND. J. TRaNSNATL L. 481, 483 (1985) (describing U.S. foreign trade zone pol-
icy since 1934).

2. ForeiGN Trabe ZonNes Boarp, U.S. DepP'r ComMm., 54TH ANNUAL RE-
PORT TO THE CONGRESS OF THE UNITED STATES 1 (1992) [hereinafter BoArD 54TH
REPORT].
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II. A BRIEF HISTORY OF THE U.S. FOREIGN TRADE
ZONES PROGRAM AND ITS ADMINISTRATION

A. ForeigN TRaDE ZONES IN THE UNITED STATES

A foreign trade zone, more commonly referred to as a “free
trade zone,”3 is a long-recognized device in international com-
merce facilitating trans-shipment and processing of foreign
goods.t These zones are restricted and controlled areas where
foreign goods can come into a country to be re-exported or
processed without being subject to that country’s import tariffs
or quotas. Their historic purpose was to enhance the host coun-
try’s status as a world trader by serving as processing and distri-
bution centers.® Host countries tightly controlled these free
trade areas to prevent foreign goods from slipping into their
countries in avoidance of their duties or quotas. This control re-
sulted in free trade zones of narrow geographic areas.

With the adoption of the Foreign Trade Zones Act (FTZ Act)
in 1934,5 the United States Congress intended to follow historic
precedents and advance U.S. participation in global trade
through the creation of these re-export and processing centers.?
When goods entered a zone, importers had the option of paying
the duty at that time (these items becoming “privileged” goods
because they could freely enter the United States from the zone)
or deferring payment until the goods actually entered U.S. cus-
toms territory (“non-privileged” goods).® As originally envi-
sioned, these zones would be located at major ports and
primarily involve warehouses. While the U.S. Customs Service

3. See D.L.U. Jayawardena, Free Trade Zones, 17 J. WorLD TRADE L. 427,
427 (1983) (listing various synonyms for FTZs).

4. Id. at 428. The oldest known free port used for the purpose of promot-
ing free trade was the Aegian island of Delos. Id. at 427. It facilitated trade
between Egypt, Greece, Syria, North Africa, Asia and Rome by providing a cus-
toms free port. Id. Other free ports were established in Genoa, Venice and
Gibraltar. Id. The first “modern” free trade zone was established in Hamburg,
Germany in 1888. Id. It is the forerunner of the U.S. free trade zone concept
because its grant included the authority to engage in manufacturing so long as
it would focus its activity on exporting and not on competing with local indus-
try. Id.

5. Id. at 428.

6. Foreign Trade Zones Act, Pub. L. No. 73-397, ch. 590, § 1, 48 Stat. 998
(1934) (codified as amended at 19 U.S.C. § 81(a)-(u) (1988)).

7. See deKieffer & Thompson, supra note 1, at 483-88 (discussing the For-
eign Trade Zones Act of 1934).

8. 19 U.S.C. §81c (1988). See Thomas F. Clasen, Note, U.S. Foreign-
Trade Zone Manufacturing and Assembly: Overview and Update, 13 Law &
PoLy INT’L Bus. 339, 345-46 (1981) (discussing the differences between privi-
leged and non-privileged goods).
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would be responsible for the policing and security of the zones, a
new entity was created to decide where the zones should be lo-
cated and who should operate them. As a result, Congress es-
tablished the Board, consisting of the Secretary of Commerce as
chair, and the Secretaries of the Treasury (Customs responsibil-
ity) and the Army (Army Corps of Engineers, due to the port
locations). The Commerce Department provided the staff for the
Board.

By 1949, fifteen years after the enactment of the FTZ Act,
there were only six foreign trade zones created under the U.S.
program.® In 1950, Congress amended the FTZ Act to permit
actual manufacturing of products using imported goods within
the foreign trade zones, as opposed to the limited re-processing
or re-packaging initially allowed.1® This marked the beginning
of the most significant change in the program because it created
the possibility of inverted tariff benefits for products manufac-
tured in this country. Inverted tariffs occur when high duty rate
components are manufactured into a finished product with a
lower duty rate.!! Thus, when the finished product is brought
into the United States, the lower rate is paid. By allowing man-
ufacturing in the zones, high duty foreign components are
brought into the foreign trade zone duty-free, incorporated into
a finished product with a lower duty rate, and then “imported”
into U.S. customs territory at the lower rate. Depending on the
component\product mix, the savings from inverted tariffs can be
substantial.12

Two years later, the Board authorized the creation of special
purpose foreign trade zones, or subzones, for individual com-
pany sites.13 This action was taken because of the impractical-
ity of undertaking substantial manufacturing at the port and

9. GeNERAL Accr. OrF., FOREIGN TRADE ZONES ProGraM NEEDS CLARI-
FIED CRITERIA 18 (Feb. 1989) [hereinafter 1989 GAO ReporT).

10. Boggs Amendment, Pub. L. No. 81-566, ch. 296, 64 Stat. 246 (codified at
19 U.S.C. § 81c(a) (1988)).

11. Avran 1. MeENDELOWITZ, GENERAL AccCT. OFF., FOREIGN TRADE ZONES
ProgrRaM NEEDS CLARIFIED CRITERIA 2 (Mar. 7, 1989) (testimony before the
Subcomm. on Commerce, Consumer and Monetary Affairs of the House Com-
mittee on Government Operations).

12. For example, one court noted that the benefit of the inverted tariff to a
U.S. shipbuilder importing foreign steel was a reduction in the applicable tariff
rate from 7.5% on the raw steel to 0% as part of the completed barge. Armco
Steel Corp. v. Stans, 431 F.2d 779, 782 (2d Cir. 1970), aff’g 303 F. Supp. 262
(S.D.N.Y. 1969). Armco is the seminal case discussing the authority of the
Board. It is discussed at infra parts II1.B.3 and VIB.

13. Foreign Trade Zone Board Order No. 29, 15 C.F.R. § 400.11(a)(2)
(1994).
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warehouse sites of the original general purpose zones.'* Thus,
by 1952 the structure of the current system was in place. There
were general purpose zones where multiple companies could op-
erate and subzones for individual manufacturing plants. Goods
brought into the zones duty-free could be manufactured into
products in other tariff classifications and imported into the
United States at significantly lower net tariff rates.

Growth in zones was still negligible through the next two
decades. In 1970 there were only seven general purpose zones
and three subzones.'® During the 1970s the popularity of gen-
eral purpose zones grew as they spread from port areas to air-
ports and industrial parks. This expansion resulied in the
authorization of fifty-four general purpose zones and nine sub-
zones by 1980.16 Despite this growth, only $2.6 billion of goods
came into the zones that year, and over half of the merchandise
came into the nine subzones.!” In 1980 and 1982, the Treasury
made decisions that significantly heightened the interest in for-
eign trade zones and led to the explosive growth registered since
that time. Treasury Decision 80-8718 eliminated the value ad-
ded to the imports by their processing or manufacturing within
the zone from the valuation for the import duty on the finished
product.’® In 1982, other expenses associated with the imported
components, such as brokerage, insurance, and transportation
charges, were excluded from the final valuation as part of the
implementation of the Trade Agreements Act of 1979.20 These
changes significantly increased the value of the inverted tariff
and made manufacturing with imported components in trade
zones very attractive.2!

14. 1989 GAO REPORT, supra note 9, at 18.

15. Id. at 14.

16. Id.

17. Id. at 15.

18. T.D. 80-87, 1980-14 C.B. 174 (April 2, 1980); 45 Fed. Reg. 17,976

19. See Clasen, supra note 8, at 367-68 (discussing the U.S. change in valu-
ation for import duty in FTZs).

20. 19 U.S.C. § 1401a(b)(4)(A) (1988). The Trade Agreements Act of 1979,
implementing the final agreements of the Tokyo Round of GATT negotiations,
excluded transaction costs from the dutiable price. Trade Agreements Act of
1979, Pub. L. No. 96-39, tit. XI, §§ 1101, 1106(c)(1), 93 Stat. 307, 311, 19 U.S.C.
§ 2102.

21. For example, while automobile parts imported into the United States
are subject to duties ranging from 4% to 11%, the duty rate on finished
automobiles is 2.5%. When auto manufacturers elect non-privileged status for
parts imported into zones (i.e. they do not pay the duty when they import the
parts) and then incorporate them into cars, the duty the manufacturers pay on
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Since the early 1980s, interest in zones and subzones, pri-
marily as manufacturing sites, has been explosive. By 1993
there were 188 general purpose and 246 special purpose sub-
zones authorized.22 Between 1980 and 1986, the dollar value of
goods received into these zones increased from $2.6 billion to
$39.7 billion.23 This increased to almost $94 billion in 1992 .24
During 1992 alone, the Board approved applications for eight
new general purpose zones and twenty-nine subzones.25 Over
2500 firms operated in foreign trade zones during 1992, employ-
ing over 290,000 people.26 ‘Through numbers alone, foreign
trade zones have become a significant factor in U.S. business.

Foreign trade zone significance is enhanced even more when
the nature of the manufacturing performed in the zones is taken
into account. Products that are extremely sensitive to foreign
competition are manufactured in these zones. For example, dur-
ing 1991 virtually all automobile production in the United
States, by both foreign and domestic auto makers, took place in
foreign trade zones, accounting for sixty-three percent of all zone
activity during that year.2? Other substantial activities in for-
eign trade zones include petroleum refining, pharmaceutical
production, and electronic equipment manufacturing.28

Interest and activity is by no means limited to major manu-
facturing. Any business which uses imported parts subject to
significant import duties or quotas could benefit from operating
within a zone. This benefit is due to access to commodities
otherwise restricted, inverted tariffs, improved cash flow, and/or
re-export of the finished product. These factors also make for-

the parts when the cars come into U.S. customs territory is the 2.5% rate for the
finished product. 1989 GAO REPORT, supra note 9, at 19.

22. Just because a foreign trade zone is authorized does not necessarily
mean it is operational. Once the Board authorizes the zone, the critical part of
the approval process, the zone grantee must prepare the site for operation in
compliance with Customs standards to assure proper security for the segrega-
tion of goods accorded foreign trade zone benefits and those not. During 1992,
for example, there were 113 active general purpose zones and 108 active sub-
zones. BOARD 54TH REPORT, supra note 2, at 1. Requirements for activation of
the zone are set forth at 15 C.F.R. § 400.42 (1994).

23. Boarp 541H REPORT, supra note 2, at 3.

24. 1989 GAO REPORT, supra note 9, at 15; BoArD 54TH REPORT, supra note

25. Boarp 54TH REPORT, supra note 2, at 1.

26. Id. at 2.

27. Id.

28. Id. During 1992 there were 22 different categories of foreign products
imported into foreign trade zones in quantities valued in excess of $100 billion.
Id. Imports of auto parts ($6 billion), crude oil ($3.2 billion), and autos ($2.9
billion) led the way. Id. at 15.
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eign trade zones attractive as economic development incentives
for local communities trying to attract manufacturing
businesses.

Foreign trade zones are not entirely positive establish-
ments, however. There are, after all, contrary trade policy rea-
sons for the higher tariffs or quotas that are avoided through
operation of the zones. Domestic industries and workers pro-
tected by these import duties and quotas can be adversely af-
fected by inverted tariffs and quota avoidance. Also, state and
local governments lose revenue from ad valorem tax exemptions
of zone inventory. Furthermore, current zone holders may feel
threatened by new zone applicants, and communities without
trade zones may feel disadvantaged in competing for new busi-
ness. Because of these conflicting interests, Board decisions can
be controversial, causing the policies and procedures of the
Board and its staff to come under close scrutiny.

B. ADMINISTRATION OF THE FOREIGN TRADE ZONES PROGRAM

Administration of the foreign trade zones program is di-
vided between the Board and its staff at the Department of Com-
merce and the Customs Service at the Treasury Department.
The Board is responsible for actual administration of the zone
program, while Customs is responsible for controlling the move-
ment of goods into the customs territory of the United States.2®
Customs plays a significant role in determining if the zones are
set up and managed to assure control over imported goods and
the administration of import restrictions. This role is one of lo-
gistical supervision involving operational rather than policy is-
sues. In contrast, the Board awards zone grants, imposes
restrictions on zone activity, monitors zone activity, and is em-
powered to revoke zone status.

While the Board is statutorily composed of the Secretaries
of Commerce, the Treasury, and the Army,3° their authorized
alternates generally exercise their authority.3! Board staff car-
ries out daily work under the direction of the Executive Secre-
tary of the Board, who serves as staff director.32 The staff is
located within the International Trade Administration at the

29. “The Secretary of the Treasury shall assign to the zone the necessary
customs officers and guards to protect the revenue and to provide for the admis-
sion of foreign merchandise into customs territory.” 19 U.S.C. § 81d (1988).

30. 19 U.S.C. § 81a(b) (1988).

31. 15 C.F.R. § 400.11(c) (1994); see 1989 GAO REPORT, supra note 9, at 9
(outlining how the foreign trade zones program operates).

32. 15 C.F.R. § 400.12 (1994).
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Department of Commerce. The Executive Secretary reports to
the Assistant Secretary for Import Administration, the Secre-
tary of Commerce’s designated alternate chair of the Board. The
staff currently consists of the Executive Secretary, five profes-
sionals and three clerical members. They are supported by an
attorney in the Office of the Assistant General Counsel for Im-
port Administration. This attorney spends approximately
twenty percent of his or her time on trade zone matters.

Applications for new zones or subzones and substantial
modifications in zone operations are considered by a professional
member of the Board staff designated an examiner by the Exec-
utive Secretary. Generally, the Regional Commissioner of Cus-
toms and the District Engineer of the Army Corps of Engineers
for the geographic area in which the zone is to be located pre-
pare technical reports evaluating the application and submit
them to the Executive Secretary.33 The staff at the Commerce
Department performs most of the preliminary review work.
Under the regulations, the Executive Secretary or the Assistant
Secretary for Import Administration resolves a number of minor
matters, subject to appeal to the Board.3¢ The Customs District
Director and the Executive Secretary handle certain operational
decisions involving start-up and changes in procedure.35

The most contentious decisions regarding foreign trade
zones involve the initial application grant, potential restrictions
that may be placed upon it, and requests for changes in manu-
facturing approval.36 Commonly, the Board restricts goods
manufactured in the zone to export only. If the finished product
is to be sold in the United States, the Board may require the
manufacturer to elect privileged status (duty-paid) for the goods
it imports into the zone.3”7 These issues are handled by the staff
and the Executive Secretary and raise the most serious ques-

33. 15 C.F.R. § 400.27(d) (1994). This process is new under the 1991 regu-
lations. Prior to those changes, there was an examiners committee composed of
representatives from the three agencies that reviewed the applications. See
1989 GAO REPORT, supra note 9, at 9 (indicating the composition of the commit-
tee at the time).

34. 15 C.F.R. § 400.47 (1994). Since the adoption of the 1991 new regula-
tions there have been no appeals to the Board under this provision.

35. 15 C.F.R. §§ 400.41-42 (1994).

36. The Board’s authority for imposing these restrictions is spelled out in
15 C.F.R. § 400.32(b) and § 400.33 (1994).

37. According to the GAO, of the 239 general purpose zones and subzones
authorized through 1987, 36 included some kind of restriction on manufactur-
ing activity. 1989 GAO REPORT, supra note 9, at 14, 28. During 1992 the Board
imposed some kind of restriction on manufacturing activity in 20 of the 64 for-
mal orders it issued. BoARD 54TH REPORT, supra note 2, at 1.
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tions of process and review. In addition, revocation of zone sta-
tus or imposition of new manufacturing restrictions on zone
grantees would of course be highly contentious. The Board,
however, has not taken any such actions.

III. REVIEWS AND REFORMS OF THE FOREIGN TRADE
ZONES PROGRAM

A. Reviews AND CONCERNS

During the 1980s four studies were done relating to the poli-
cies and practices of the Board, two by the International Trade
Commission (ITC), and two by the General Accounting Office
(GAQ).38 The 1983 and 1984 studies by the ITC and GAO gener-
ally focused on the economic impact of foreign trade zones and
anticipated their continued growth.3® The 1988 ITC study con-
tinued the ITC’s focus on the economic impact of the trade
zones,0 but took particular note of several aspects of the admin-
istration of the zone program.+1

38. See supra note 9 (citing the 1989 GAO RePoRT) and infra notes 39-40
(citing the 1984 GAO StupY, 1984 ITC StuDY, and 1988 ITC STUDY).

39. GENERAL Accr. OFF., FOREIGN TRADE ZoNE GROWTH PRIMARILY BENE-
Frts Users WHO IMPORT FOR DomEesTiC COMMERCE app. I (Mar. 1984) [hereinaf-
ter 1984 GAO StuDY]; INTERNATIONAL TRADE COMM'N, THE IMPLICATIONS OF
ForeiGN TrRADE ZoNEs FOR U.S. INDUSTRIES AND FOR COMPETITIVE CONDITIONS
BETWEEN U.S. anD ForeIGN FirMs app. A (Feb. 1984) [hereinafter 1984 ITC
Stupy].

40. INTERNATIONAL TrADE CoMM'N, THE IMPLICATIONS OF FOREIGN TRADE
Zones For U.S. INDUSTRIES AND FOR COMPETITIVE CONDITIONS BETWEEN U.S.
AND ForeIGN FIrRMs (SurPLEMENT AND ExransioN) Preface (Feb. 1988) [herein-
after 1988 ITC StupYl. A primary focus of the study concerned the impact of
foreign trade zones on the petroleum refining industry following the Customs
Court decision in Hawaiian Indep. Refinery v. United States, 460 F. Supp. 1249
(Cust. Ct. 1978). In that case, the plaintiff imported a petroleum product into a
foreign trade zone. Some of the plaintiff’s petroleum product was used to fuel
its refinery. The court held that the petroleum product never physically en-
tered U.S. customs territory, and therefore was not subject while remaining
within the trade zone. 460 F. Supp. at 1254. This issue re-emerged in another
case after the Board sought to require Conoco to pay the duty on the imported
fuel consumed in its refinery. Conoco, Inc. v. United States Foreign-Trade
Zones Bd., 790 F. Supp. 279 (Ct. Int'l Trade 1992), rev’d and remanded, 18 F.3d
1581 (Fed. Cir. 1994), decision on remand, 855 F. Supp. 1306 (Ct. Int’l Trade
1994). This case is discussed in greater detail at infra part VI.

41. The small staff and informal operation of the Board were duly noted,
along with criticism received by the ITC of the informality of the process. Some
critics suggested that the Board make a more detailed and rigorous examina-
tion of the zone and subzone applications and that such applications be consid-
ered through formal Administrative Procedure Act hearings. Other critics
suggested that the Board do a better job of identifying and notifying parties
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The most in-depth study of the four was performed by the
GAO in 1989. It identified six key problems with the manner in
which the Board administered the foreign trade zones program.
Briefly summarized, these were:

1. The Board lacked well-defined criteria for awarding zone sta-
tus or imposing restrictions on zone activities.42 The GAO noted
that the Board had begun to develop more specific standards for
its decisions.43

2. The Board failed to apply even those standards it had articu-
lated in reaching its decisions.44

3. The Board is highly conflict-adverse, and its approach to dis-
puted applications for zone status was to have the applicant and
the contending party work out a compromise, or to propose a
grant with limitations that would give the applicant some bene-
fit but limit it in the areas objected to by opponents.45

who might be adversely affected by the grant of authority for a zone or subzone.
1988 ITC StuDpY, supra note 40, at xvi-xvii.

42. 1989 GAO REPORT, supra note 9, at 22-25. The FTZ Act has scant di-
rection for the Board in making its decisions. Id. at 22. The GAO found that
the most significant statutory guidance came from the authority given the
Board to exclude goods or process of treatment if they were adjudged detrimen-
tal to the public interest. Id. at 23; see 19 U.S.C. § 810(c) (1988). They found
this to be the basis for the Board’s decisions to impose restrictions on zone
grants. 1989 GAO REePoRT, supra note 9, at 23. This is probably the most im-
portant discretionary judgment the Board makes after the initial grant deci-
sion. As the GAO notes, two court cases reviewed the Board’s exercise of its
broad discretion and upheld the Board’s authority and articulated a wide de-
gree of latitude for its action. Id. at 23 (referring to Armco Steel Corp. v. Stans,
431 F.2d 779 (2d Cir. 1970), aff g 303 F. Supp. 262 (S.D.N.Y. 1969) and Hawai-
ian Indep. Refinery v. United States, 460 F. Supp. 1249 (Cust. Ct. 1978)).

43. Id. at 23-24. The GAO found that regulations proposed by the Board in
1983 and again in 1986 offered clearer guidance as to the criteria the Board
would apply, but these were never finalized. Id. at 24.

44. Id. at 25-28. The study observed that notwithstanding these better def-
initions, the Board did not appear to follow the criteria. Id. at 25. In particular,
the study found that the Board granted applications based on a more general
assessment that the benefit to the applicant of establishing the zone or subzone
would be greater than its expense. Id. Often the Board took the view that ab-
sence of opposition to an application was reflective of the absence of adverse
impact on affected parties. Id. at 26. Applicants were not always required to
give evidence of the broader public benefit of their application, and the Board
was not in a position to conduct its own research to establish the economic im-
pact due to its small size and increasing workload. Id. at 27.

45. Id. at 27-28. In particular the study found that the Board was very
sensitive to other government agencies’ concerns and limited its grants where
they might contravene other elements of U.S. trade policy, essentially subordi-
nating foreign trade zone policy to any other conflicting trade policy. Id. at 29.
Some commentators suggested that the Board used these restrictions to fend off
a congressional assault on foreign trade zones in general and preserve as much
of the benefit as possible from the program. deKieffer & Thompson, supra note
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4. The Board prefers to delay acting on applications rather than
taking action over the applicant’s objections.46
5. The increased number of applications, the contentiousness of
some of them, and the failure of the Commerce Department to
increase staff levels for the Board was contributing to a backlog
of applications.4?
6. There is a growing need to monitor foreign trade zone activi-
ties, but demands on the staff make monitoring almost
impossible.48

While preparing its 1989 study, the GAO contacted the Ad-
ministrative Conference of the United States (ACUS) and re-
quested its views on the procedures employed by the Board.4®
These comments are particularly relevant for this assessment of

1, at 506-10. The GAO indicated that the Board procedures were ill-suited to
adversarial determinations, quoting a Commerce official as stating that the
Board viewed its position in processing applications not as “adversarial,” but
rather “advisory and bargaining” in nature. 1989 GAO REePORT, supra note 9, at
217.

46. 1989 GAO REPORT, supra note 9, at 30-31. The GAO tracked a number
of controversial applications that had been pending for extended periods of time
and concluded that the delays were due to the refusal of the applicants to accept
the compromises offered by the Board. Id. Interestingly, the study quoted one
Commerce official observing that the FTZ Act provided practically no basis for
the Board to deny an application, but that the delay or inaction provided a form
of denial. Id. at 31.

47. Id. at 45-48. The study found that the current staff spent increasing
amounts of time answering questions and advising applicants about procedures
due to the growing interest in foreign trade zones, taking their time away from
handling applications. Id. at 47.

48. Id. at 48-49. One of the Board responsibilities is to monitor the activi-
ties taking place in the foreign trade zone to assure that they are consistent
with the grant and with current U.S. trade policy. Id. at 48. The Board relies
on information provided by the grantees through their annual reports, along
with supplemental data provided by the Census Bureau. Id. The increased
number of zones and subzones authorized, as well as the restrictions placed on
the grants, require more supervision by Customs than the GAO thought it was
capable of or inclined to perform. Id. at 51.

49. Letter from Jeffrey S. Lubbers, Research Director, Administrative Con-
ference of the United States, to Michael P. McAtee, Senior Editor, U.S. General
Accounting Office (Nov. 3, 1987) (on file with the Minnesota Journal of Global
Trade) [hereinafter ACUS Letter]. Lubbers noted that the Board is not re-
quired to use formal hearing procedures under the Administrative Procedure
Act, 5 U.S.C. § 554(a) (1988), in awarding zone or subzone status, and even if it
is so required, the Act permits use of written procedures in initial licensing
decisions. Id. at 2-3 (citing 5 U.S.C. § 556(d)). Lubbers observed that while the
substantial economic stakes in foreign trade zone decisions were similar to
those in formal adjudicative type situations, the purpose of foreign trade zone
hearings is aimed at establishing so-called “legislative facts” about economic
circumstances rather than finding “adjudicative facts” concerning individual ac-
tions or situations. Id. at 3.
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the procedures and practices of the agency. The ACUS identi-
fied four areas for possible improvement in Board procedures:

1. The Board could clarify some existing ambiguities in its
rules.50

2. The Board could structure hearings to provide for fuller de-
velopment of selected issues.5!

3. The Board could make the examiner’s report and recommen-
dations public.52

4. The Board could make the final report and order more
detailed.53

B. RecuraTOorRY REFORMS BY THE BOARD

As the GAO report indicated, the Board was making efforts
to revise its own regulations to address critical issues and make
the rules more accurately reflect the practice of the Board. In
1983, the Board published a comprehensive proposed rule “to
simplify and update the regulations so that they reflect contem-
porary zone.practice as it has evolved through interpretations
and actions by the Board and the Customs Service.”5¢ Key pro-
visions in this proposal included a definition of subzones and cri-
teria for their approval,55 an expanded definition of the “public
interest” element in applications and procedures for making
such determinations,5¢ and procedures and criteria for review-
ing requests for manufacturing approval.5? The proposal contin-

50. Id. at 4. These include: On what basis does the Board close a hearing?
Are hearings held on subzone applications? From where are examiners drawn?
Must the examiner’s recommendation and the Board’s ultimate order be based
on the record of the comment and hearing process? Id.

51. Id. ACUS suggested that the Board could identify those issues key to
resolution of particular matters and issue “scoping” orders to focus the hearing
on the most important issues. Id. Similarly, the examiner could more closely
question witnesses on central issues or even allow limited participation by op-
posing parties in the questioning process. Id.

52. Id. ACUS suggested that the parties could have access to the report of
the examiner, along with other advisory reports, and a chance to comment on
them or correct inaccuracies before they go to the Board. Id.

53. Id. By making final reports and orders more elaborate and reasoned,
the Board could develop a body of precedents that would guide participants in
later application proceedings on issues already addressed and resolved. Id.

54. 48 Fed. Reg. 7188 (1983).

55. 48 Fed. Reg. 7191 (currently codified at 15 C.F.R. § 400.101(b)), 7193
(currently codified at 15 C.F.R. § 400.400(c)).

56. 48 Fed. Reg. 7196 (currently codified at 15 C.F.R. § 400.807).

57. 48 Fed. Reg. 7194-95 (currently codified at 15 C.F.R. § 400.700(a)(1)),
7196 (currently codified at 15 C.F.R. § 400.807(b)), 7199 (currently codified at
15 C.F.R. § 400.1309).
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ued by recommending consolidation of the rules setting out the
criteria for the approval of zones and subzones,8 and the re-
placement of the examiners committee (which consisted of rep-
resentatives of the three agencies, all actively participating in
the hearing and recommendation process) with a single Com-
merce Department examiner supported by technical reports
from Customs and the Army Corps of Engineers.5® These pro-
posals did not contain any significant changes in the informal
hearing process used by the Board. They remained as proposed
rules until early 1990 when the Board published a comprehen-
sive new proposal.60

In the preamble to the 1990 proposal, the Board stated that
“[t]he revision involves some new rules, but most of the changes
reflect practice which has evolved through interpretations and
decisions by the Board and the Customs Service under their re-
spective regulations.. The more significant changes include the
listing of definitive criteria and procedures for manufacturing
activity and subzones.”6! The Board received numerous com-
ments on this proposal and published a revised proposal for ad-
ditional comments in November 1990.62 In October 1991, the
Board published the first comprehensive rule revision of its op-
erating standards and procedures since 1952.63 These rules, as
categorized below, established a regulatory framework which
more accurately reflected the actual practice of the Board and
staff.

1. Application Process for Zones and Subzones

The new regulations made substantial revisions, many of
which addressed concerns raised by the various studies and re-
views of the 1980s.6¢ For example, the Board established time-
lines for processing applications. These time-lines were not
binding upon the Board; they did, however, establish a standard
by which its performance could be measured.®® The rules in-
cluded detailed criteria for evaluating both zone and subzone ap-

58. 48 Fed. Reg. 7192-93 (currently codified at 15 C.F.R. § 400.400).

59. 48 Fed. Reg. 7192 (currently codified at 15 C.F.R. § 400.109), 7198-99
(currently codified at 15 C.F.R. § 400.1305(a)).

60. 55 Fed. Reg. 2760 (1990).

61. Id.

62. 55 Fed. Reg. 48,446 (1990).

63. 56 Fed. Reg. 50,790 (1991) (codified at 15 C.F.R. pt. 400 (1994)).

64. See supra part ITLA (discussing the 1984 GAO Stupy, 1989 GAO Re-
PORT, 1984 ITC StupY, and 1988 ITC StUDY).

65. 15 C.F.R. § 400.27(a) (1994).
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plications,%¢ as well as a more detailed description of the
procedures for the application process. This was especially im-
portant because of the detailed procedures for subzones, which
had not been a significant part of the program when the last
regulations were promulgated. Among the more controversial
changes in the application process was the new requirement of
application fees.67 The single examiner review was also
adopted, eliminating the examiner’s committee.58

2. New Process for Review and Grants of
Manufacturing Authority

Like the subzones, manufacturing in foreign trade zones
was not a significant part of the Board’s function when the pre-
vious regulations were adopted, so the section on manufacturing
activity was virtually all new.5® This revision contained one of
the most controversial new rules, the creation of a threshold pol-
icy test for evaluating manufacturing requests.’ Before the
Board considers such economic issues as job creation or business
retention presented by the application, it must first determine if
the unrestricted importation of goods to be used in the manufac-
turing contravenes any U.S. trade policy programs or objec-
tives.7! The rules also established that the burden of proving
that the policy and economic criteria had been met was on the
applicant for the subzone and the manufacturing authority.”?
Other revisions included an expedited review process for ap-
proval of manufacturing activity in existing zones or subzones,
provided it did not raise significant policy issues,”® and a more
developed review procedure for approval requests that involved
substantial questions.74

66. 15 C.F.R. § 400.23 (1994).

67. 15 C.F.R. § 400.29 (1994).

68. 15 C.F.R. § 400.27(c)(1) (1994).

69. 15 C.F.R. §§ 400.31-.33 (1994). The purpose of the foreign trade sub-
zone is to accommodate a manufacturing activity that cannot be accommodated
within a general purpose zone. Therefore, the procedures and standards for
requesting manufacturing authority are an integral part of the subzone applica-
tion process.

70. 15 C.F.R. § 400.31(b)(1) (1994).

71. Id.

72. 15 C.F.R. § 400.31(c)(3) (1994).

73. 15 C.F.R. § 400.32(b)(1) (1994).

74. 15 C.F.R. § 400.32(b)(2) (1994).
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3. Board Authority to Restrict Zone and Subzone Activities

The authority of the Board to impose restrictions on the na-
ture and extent of the activities carried on in general purpose
zones or in subzones has been recognized as broad in scope since
Armco Steel Corp. v. Stans7 in 1970. The 1991 regulations de-
tailed the nature and extent of the restrictions the Board could
place on both the original grants of zone or subzone authority?6
and the approval of manufacturing authority.?? These provi-
sions may be the best example of the new regulations codifying
the practices the Board had been following over the years.?8

4. Board Review of Zone Use and Ongoing
Manufacturing Activity

The 1991 regulations added some significant language
about the authority of the Board to monitor, review, and restrict
or revoke zone authority after an initial grant. The 1989 GAO
report had been critical of the Board’s failure to engage in mean-
ingful review of the activities taking place in the foreign trade
zones once the initial grant of authority was made.”® In revising
its regulations, the Board modified its rules on authority to re-
voke zone status to include subzones.80 More significantly, the
rules added a new provision for the monitoring of authorized
manufacturing activity to assure that it remained consistent
with the Board’s original authorization, or that changed circum-
stances had not made the activity detrimental to the public in-
terest.8? Another section was added to clarify that the Board
had general authority to restrict or prohibit any zone or subzone
activity, not just the manufacturing authorization, if it deter-

75. 431 F.2d 779 (2d Cir. 1970), aff '’z 303 F. Supp. 262 (S.D.N.Y. 1969).

76. 15 C.F.R. § 400.28 (1994).

77. 15 C.F.R. § 400.33 (1994).

78. For example, the GAO reported that by 1987 the Board had imposed
some conditions on manufacturing authority in 36 different zones and subzones.
1989 GAO REPORT, supra note 9, at 28.

79. Id. at 48-49.

80. 15 C.F.R. § 400.28(c) (1994). In the proposed version of the new rules
published in January of 1990 the process for revoking subzone grants was much
more summary than that to be used for general purpose zone grants. 55 Fed.
Reg. 2767 (1990) (to be codified at 15 C.F.R. § 400.29(d)) (proposed Jan. 26,
1990). For example, there was no provision for granting a hearing for the af-
fected subzone grantee. The final procedures are the same for revocation of
both zone and subzone grants. Revocation of grant status is the one Board ac-
tion that is expressly, statutorily subject to judicial review. 19 U.S.C. § 81r(c)
(1988).

81. 15 C.F.R. § 400.31(d) (1994).
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mined that such activity was “detrimental to the public interest,
health or safety.”82

While these changes appear responsive to the GAO study
concerns that grants of zone or subzone status go largely unre-
viewed once made (subject to Customs monitoring of the actual
import and export activity as part of its enforcement responsibil-
ities), the Board today still does not engage in any significant
monitoring activity. This will be considered below in the context
of the Board’s procedures for contentious or adversarial
proceedings.

5. Third Party Rights to Initiate or Intervene in Proceedings

From an administrative procedure perspective, one of the
most significant changes made by the 1991 regulations was the
enhanced recognition given to third parties, i.e., those other
than the zone grantee or applicant and the government. The
public nature of the zone application process has always allowed
the participation of other interested parties in the initial grant
determination. Under the new rules, however, parties “directly
affected” and “showing good cause,” other than the zone grantee
or applicant, have the right to request: (1) a review of an ongo-
ing manufacturing or processing activity of a grantee,33 (2) a re-
view of any other grantee activity to determine if it is
detrimental to the public interest, health or safety,®* and (3) a
hearing during any Board proceeding or review.85 The Board
has the authority to grant or deny these requests, although the

82. 15 C.F.R. § 400.43 (1994). In response to concerns raised in several
comments that this provision granted too broad authority to the Board, the
Board stated that the section reflected current practice (or at least current the-
ory since the Board had never exercised this authority) and reflected its general
authority under the statute, 19 U.S.C. § 81(o)d) (1988). 56 Fed. Reg. 50,798
(1991).

83. 15 C.F.R. § 400.31(d)(2) (1994).

84. 15 C.F.R. § 400.43 (1994). In the original version of the regulations
parties “adversely affected” by a zone activity could request such a review. 40
C.F.R. §400.43. The final regulations adopted the “directly affected” and
“showing good cause” language consistent with the manufacturing review and
hearing request sections. 15 C.F.R. § 400.43 (1994).

85. 15 C.F.R. § 400.51(b) (1994). The original January 1990 proposal did
not include this provision. 55 Fed. Reg. 2770 (1990) (to be codified at 15 C.F.R.
§ 400.51) (proposed Jan. 26, 1990). It was added, however, in the second ver-
sion in November 1990 in response to comments about U.S. industries affected
by zone grants. 55 Fed. Reg. 48,447, 48,451 (1990) (to be codified at 15 C.F.R.
§ 400.51) (proposed Nov. 20, 1990). This also reflects some of the criticism of
the process reported by the International Trade Commission in their 1988 re-
port. 1988 ITC StupY, supra note 40, at 315.



238 Mivwn. J. GroBArL TraDE [Vol. 4:223

basis on which it would do so is not defined.®¢ This formal recog-
nition of the rights of third parties to make such requests may
have been an effort by the Board to impose some discipline on
itself. This discipline is achieved by establishing a test of merit
or substance on comments from third parties on zone applica-
tions, given its practice of accepting any comments or com-
plaints at any time before a final decisions was made.

The acknowledgement of the significant interests of third
parties may have some implications for judicial review. In
Armco Steel Corp. v. Stans,87 Armco, a domestic producer of the
same kind of steel that was to be imported into the subzone, was
found to have standing to challenge the grant in court. The new
regulations may well define those parties who will likewise have
standing to judicially challenge Board decisions.

6. Revised Hearing Procedures

The 1991 Board regulation regarding revised procedures for
its hearings had the most ambiguous impact. With the elimina-
tion of the examiners committee and its replacement by a single
examiner from the Board staff, a significant amount of verbiage
in the procedures for the hearings was also eliminated.88 How-
ever, the earlier regulations provided no more formality or pro-
cedural safeguards than the new regulations. The material
eliminated was more a reflection of a regulatory style of the
1930s than a detailed description of procedures.®® The new
rules were consistent with the 1987 ACUS observation that the
general purpose of Board hearings was to establish “legislative
facts”° in simply providing that “[a]ll participants shall have
the opportunity to make a presentation” and that “[alpplicants
and their witnesses shall ordinarily appear first.”?! The hear-

86. 15 C.F.R. § 400.11 (1994).

87. 303 F. Supp. 262 (S.D.N.Y. 1969), aff'd, 431 F.2d 779 (2d Cir. 1970).

88. Compare 15 C.F.R. §§400.1315 - 400.1321 (1987) with 15 C.F.R.
§ 400.51 (1994).

89. For example, section 400.1318, entitled “Procedure at hearing,” pro-
vided that “[tJhe presiding officer will impress upon all interested parties and
will also specifically state at the commencement of the proceedings: first, the
special purpose of the hearing; second, that it is desired to have frank and full
expression of the views of all interested parties.” 15 C.F.R. § 400.1318(c)
(1987).

90. See supra note 49 (stating that the purpose of foreign trade zone hear-
ings is aimed at establishing so-called “legislative facts” about economic circum-
stances rather than finding “adjudicative facts” concerning individual actions or
situations).

91. 15 C.F.R. § 400.51(c) (1994).
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ings under these standards are very informal, consisting pri-
marily of witnesses reading their presentations. The staff has
utilized other procedures in individual hearings, such as occa-
sionally providing for questions between participants.

7. Significant Omissions

The 1991 rule revisions improved and updated the Board’s
existing regulations and its practice of following procedures out-
lined in a series of proposed regulations. The regulations, how-
ever, did not codify a central aspect of Board practice, one which
reflects the pervasive philosophy of the staff toward its goal.
Nothing in the regulations describes the process whereby the
Board refers the grant applicant to opposing parties for the pur-
pose of working out a compromise. Further, nothing in the rules
describes how the Board will wait and not take action until the
applicant attempts to placate its opponents by negotiating or
conceding some of the authority it originally sought. In fact, the
regulations do not provide an effective process for resolving con-
tested questions, reflecting the Board’s historic aversion to that
role. But other aspects of the new rules, in particular the provi-
sions for review of ongoing activities and authority for third par-
ties to request reviews, will necessarily involve confrontation if
they are implemented. The possibility of increasing contention
in initial grants, as reflected in three recent court cases,92 also
indicates the potential for parties choosing confrontation over
negotiation and compromise. The failure of current Board regu-
lations to deal with this prospect is the first issue to consider.

IV. CURRENT PRACTICE OF THE BOARD AND STAFF
A. THE ApPLICATION PROCESS

Applicants for general purpose foreign trade zones or sub-
zones can receive a great deal of guidance from the Board staff
at the Commerce Department. The staff provides a summary
instruction sheet to prospective applicants along with a copy of
the regulations. This sheet informs the applicants about the ba-
sic requirements for establishing a zone or subzone and notes
many of the practical issues associated with the process. Appli-
cants are told to make certain that state and local jurisdictions
have no objection to the loss of tax revenue that would occur due
to the ad valorem tax exemption that accompanies zone status.
The regulations detail the application requirements and pro-

92. See infra part V1.C.1-3.
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cess.?3 The staff works closely with applicants to help answer
any questions they have about the process, and reviews drafts of
their applications to assure consistency with Board require-
ments. Working with applicants in this fashion is a significant
part of staff activity. 94

At this stage, the staff discourages application for unrealis-
tic zone grants, alerts applicants to issues they are likely to con-
front, and begins to work with applicants to revise and modify
their grant requests to deal with potential problems. For exam-
ple, communities applying for general purpose zones where
there are authorized zones nearby may be encouraged to seek
subzone status for their local businesses that would benefit from
the program. Subzone applicants in businesses where opposi-
tion to inverted tariff benefits is likely will be encouraged to re-
vise their applications to request non-privileged status only for
goods that will be exported.

After informal review and discussion, the applicant will for-
mally file the application, at which time it will be subjected to
the “official” pre-filing review under the regulations. At this
point the application is examined to make certain that it satis-
fies the requirements detailed in the rules as to, for instance,
format, attachments, necessary supporting statements, and au-
thorizations.95 When the staff finds the application sufficient, it
is formally filed and the public process begins.

Requests for approval of manufacturing authority are inva-
riably included with the application for a new subzone, since
subzones are used for single company manufacturing. When
new or revised manufacturing authority is sought for an existing
zone or subzone, there is a formal proceeding that is very similar
to the original application process. This proceeding is used if the
applicant is seeking to take advantage of the inverted tariff ben-
efits or otherwise avoid import restrictions.?¢ As the Board and

93. 15 C.F.R. §§ 400.22-400.27 (1994).

94. The GAO noted this in its report when it recommended increased staff-
ing to handle the backlog of applications that existed at the time of its study.
1989 GAO REPORT, supra note 9, at 47-48.

95. 15 C.F.R. § 400.27(b) (1994).

96. 15 C.F.R. § 400.32 (1994). The Commerce Department’s Assistant Sec-
retary for Import Administration, based on a review by the Board staff and the
recommendation from the Executive Secretary, can grant authority for new or
significantly changed manufacturing activity within an existing zone or sub-
zone under the following circumstances:

(i) The proposed activity is the same, in terms of products involved, to
activity recently approved by the Board and similar in circum-
stances; or
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staff approach to these requests for manufacturing authority is
essentially the same as their approach to original zone or sub-
zone applications, all three will be considered together.

B. CONSIDERATION OF THE APPLICATION

The approval process for a zone application proceeds at
three different levels. Level one consists of the public comment
process. Level two involves the non-public government inquiry
and report process. The results of these first two levels contrib-
ute toward making up the “official” record which provides the
basis for the Board’s ultimate decision. The third level can be
the most important, yet it is off the record and outside public
view. This level represents the negotiation process between the
applicant, staff, and third parties.

At the first level, once the application is officially filed, a de-
tailed summary is published in the Federal Register for com-
ment, and for general purpose zone applications, a public
hearing is usually set. Hearings for subzone applications and
changes in manufacturing authority are generally not held.
Such hearings, however, may be held if the staff believes that
the issues merit such treatment.®? The public notice process is
designed to elicit comments from those parties likely to have an
interest in the creation of a new zone or subzone. Parties inter-
ested in general purpose zone grants would include grantees of
nearby zones concerned about competition®® and local groups
concerned about environmental or developmental effects of en-
hanced economic activity created by zone status.?® Parties con-

(ii) The activity is for export only; or
(iii) The zone benefits sought do not involve the election of non-privi-
leged foreign status on items involving inverted tariffs; or
(iv) The District Director determines that the activity could otherwise
be conducted under Customs bonded procedures.
15 C.F.R. § 400.32(1) (1994).

97. 15 C.F.R. § 400.51 (1994). During fiscal 1992 the Board staff conducted
no hearings because there was no funding for that function. Budgets since then
have included funds for travel and other hearing-related expenses.

98. See Miami Free Zone Corp. v. Foreign Trade Zones Bd., 803 F. Supp.
442 (D.D.C. 1992), aff'd, 22 F.3d 1110 (D.C. Cir. 1994) (current foreign trade
zone operator, Miami Free Zone, challenged the Board’s grant of another zone
application within the same geographic area). See also deKieffer & Thompson,
supra note 1, at 500 n.81 (discussing the opposition of the Port of Long Beach to
a general purpose zone application filed by the City of Santa Ana, California).

99. For example, an application for a general purpose zone at the Mercer
County, New Jersey airport was opposed by local environmental groups who
were concerned about the impact of increased noise and pollution, as well as the
elimination of undeveloped land. 58 Fed. Reg. 19,405-02 (1985).
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cerned about new subzones, which will almost always involve
requests for authorization of manufacturing, may include local
governments concerned about the loss of tax revenues from the
ad valorem tax exemption,° competitors of the company seek-
ing subzone status, and domestic producers of components that
would be imported into the zone, their labor organizations, and
their local government and development representatives who
perceive trade zone status for the imported components as an
economic threat.l°1 The general position of the staff is that it
will review anything submitted in response to these notices, re-
gardless of its timing and substance.

The second level at which zone and subzone applications
proceed is the preparation of the technical reports by the Re-
gional Commissioner of Customs and the District Engineer of
the Army Corps of Engineers and the compiling of information
for the record by the examiner for the Board. The technical re-
ports are not public information and certain information from
other agencies may not be included in the public record. Under
the regulations, the examiner is given broad powers to develop
“information and evidence necessary” for evaluation and analy-
sis of the application and its consistency with statutory and reg-
ulatory standards.192 The rules are less specific on the authority
of the examiner to solicit additional information when consider-
ing a request for manufacturing authority not associated with a
subzone application. The rules, however, make it clear that the
party requesting the authority has the burden of proof,193 which
encourages the fullest cooperation with an examiner’s request
for additional information. In addition, the rules with regard to
hearings provide that the Board may request “any” information
“necessary or appropriate to the proceeding.”10¢ All of the infor-
mation generated from these inquiries becomes part of the offi-

100. Phibro Energy, Inc. v. Franklin, 822 F. Supp. 759 (Ct. Int'l Trade 1993).
The Board decision denying the subzone application for Phibro, Inc. was based
on opposition from three local taxing entities concerned about the loss of reve-
nue from the creation of the subzone. Id. This case is discussed in greater de-
tail at infra part VI.C.3.

101. An April 1992 “Foreign-Trade Zones Information Summary” prepared
by the Board staff, said that “[o]pponents tend to be companies and trade as-
sociations that are protected by special import programs or that are subject to
increasing import competition from overseas and foreign-owned plants.” For-
eign-Trade Zones Information Summary, Foreign Trade Zones Board Staff
(Apr. 20, 1992) (on file with the Minnesota Journal of Global Trade).

102. 15 C.F.R. § 400.27(d)(2)-(3) (1994).

103. 15 C.F.R. § 400.31(c)(3) (1994).

104. 15 C.F.R. § 400.53(a) (1994).
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cial record which will consist of public, business proprietary,
privileged, and confidential information.105

The third level at which applications and requests for man-
ufacturing authority proceed is more problematic. Where the
staff recognizes potential conflicts with other U.S. foreign trade
interests or policies, it will notify the appropriate government
agency. For example, the Office of Textiles within the Com-
merce Department would be alerted to an application involving
the importation of cloth or fibers, while the appropriate agency
within the Department of Agriculture would be notified about
applications involving the import of certain food products, such
as sugar. The purpose of this notice is to allow the other agency
to negotiate directly, or in conjunction with the staff, with the
applicant to agree on restrictions on the request that will avert
opposition from the agency. This process is conducted infor-
mally and will not be part of the official record of the matter.

The staff is generally not disposed to evaluate conflicting in-
terests or contested applications when the opposition comes
from government agencies or private parties who are the benefi-
ciaries of government trade protection. When such significant
private sector opposition surfaces, the staff encourages and fre-
quently participates in a negotiating process between the par-
ties to resolve the disputes.1°¢ Their approach is to have the
applicant and the opposing party work out a compromise
whereby the applicant agrees to restrict its use of the goods it
seeks to import under zone authority. Usually the restriction
will involve limiting the use of the imported product to goods
exported from the United States, or agreeing to pay the full im-
port duty on the components, thus giving them “privileged sta-
tus,” rather than taking advantage of the inverted tariff
benefits. Once the agreement is reached, the applicant amends

105. 15 C.F.R. § 400.52-.53 (1994).

106. For example, in Miami Free Zone, the plaintiff alleged that the Board
had not treated its opposition appropriately, and had allowed the zone appli-
cant that it was opposing repeated opportunities to address plaintiff’s objec-
tions without notice to it. Plaintiff’s Memorandum of Points and Authorities in
Opposition to Defendant’s Motion to Dismiss at 3, Miami Free Zone Corp. v.
Foreign Trade Zones Bd., 803 F. Supp. 442 (D.D.C. 1992) (Civ. A. No. 92-0392),
aff'd, 22 F.3d 1110 (D.C. Cir. 1994). The plaintiff was a-zone operator opposing
the creation of another nearby general purpose zone. The Board did work out a
compromise in another situation like this however when the Long Beach, Cali-
fornia Zone operator opposed the application of the City of Santa Ana. The
Santa Ana location was included as one of the sites under the Long Beach
grant. 52 Fed. Reg. 10,393 (1987), Board Order No. 341, Mar. 25, 1987. See
deKieffer & Thompson, supra note 1, at 500 n.81 (discussing the Santa Ana
case).
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its application or request for manufacturing authority and the
process proceeds smoothly.107

These decisions are ultimately left to the Board, not the
staff. In practice, however, given the small size of the staff, the
close relationship of the Executive Secretary to the Board, and
the fact that the Board only receives material through the staff,
the Board invariably agrees with the examiner’s report and rec-
ommendation. As indicated above, the staff will not forward a
recommendation until it has resolved the concerns that have
been raised by key players and knows that the most significant
opposition has been dealt with.108 The Board’s decision is based
on the entire “official record,”?%® which would also be the basis
for judicial review.11°0 Because there are no restrictions on com-
munication between the staff and Board prior to a final decision,
and given the cautious nature of the staff, there is little chance
under current procedures that the Board will disagree with a
staff recommendation.

V. PROBLEM AREAS IN BOARD PROCEDURES
A. INTRODUCTION

The regulatory climate in which the Board and its staff op-
erate is a benign and amicable one. In fact, as it currently func-
tions, the Board is not a regulatory body, but merely a‘licensing
agency that grants a privilege or license, and has only perfunc-
tory contact with the licensee unless the grantee wants to ex-
pand its license.111 Its procedures reflect this role because they
are ill-suited to deal with the kind of contentiousness that would
accompany adverse regulatory action. The staff’s aversion to

107. See 1989 GAO REPORT, supra note 9, at 27-30 (discussing the agency
practice of encouraging and negotiating restrictions on applications to avoid
conflicts between the competing interests).

108. The most extreme example of this caution may be the subzone applica-
tion for the Hercules Carbon Graphite Materials Plant. Filed initially in 1985
(FTZ Docket No. 28-85), this application has generated both opposition and
support from various members of Congress, and shifting positions by the De-
partment of Defense, from opposition, to support, to simply not opposing. The
staff has delayed taking a position until it gets a definitive response from the
Department of Defense, which is still not forthcoming. 50 Fed. Reg. 33,808
(1985).

109. 15 C.F.R. § 400.52 (1994).

110. Id.

111. Zone grantees do have to file annual reports with the Board, and there
may be some follow-up from the staff to clarify the data submitted. However,
these reports are used for statistical purposes and serve little or no compliance
function. See 15 C.F.R. § 400.46(d) (1994).
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controversy and the lack of formal procedures suited for con-
tested proceedings are the source of the problems identified.

.Before detailing these problems it is important to recognize
a crucial point. For the most part, the practices and procedures
of the staff work well. Generally, the new regulations reflect ac-
tual agency practice and provide sufficient notice and detail to
applicants about the process. The majority of applications for
both general purpose zones and subzones, as well as for manu-
facturing and processing authority, are not controversial. Addi-
tionally, the cooperative and facilitating approach the staff takes
to these applications is a positive example of government admin-
istrative practice. Some of the negotiating that the staff engages
in while facilitating the resolution of conflicts between other as-
pects of U.S. trade policy and zone status is also beneficial. Nev-
ertheless, serious issues remain.

B. No AvaiLasLE, EFFECTIVE PROCESS FOR
REsoLuTION OF CONTESTED ISSUES

The Board makes its own rules without significant outside
scrutiny.2!2 When the Board tells an applicant that it must mol-
lify an opposing federal agency or outside group before its appli-
cation will be considered or granted, the applicant has little
recourse. There is no vehicle for forcing the Board to hold an
adversarial-style hearing or make a valuative judgment about
the merits of the applicant’s position. The Board simply declines
to make decisions, delaying resolution of the application until
the applicant accepts a more restricted grant than it desired or
felt entitled to receive.

"This problem stems in great part from the nature of the
Board and the program it administers. Under the FTZ Act and
regulations, the Board has its own criteria to apply to applica-
tions, ascertaining their consistency with the objectives of the
program. In that sense, the Board and an applicant may be in a
somewhat adversarial relationship themselves. The applicant
must convince the staff examiner of the merits of the applicant’s
position and, as the 1991 regulations made clear, the applicant
has the burden of proof in cases of requests for manufacturing or
processing authority.113 If the examiner disagrees with the ap-
plicant, the applicant has ample opportunity to present evidence
and information, albeit informally, to convince the examiner to

112. 15 C.F.R. § 400.11 (1994).
113. 15 C.F.R. § 400.31(c)(3) (1994).



246 Mivn, J. Grosar Trape [Vol. 4:223

the contrary.11¢ If the applicant disagrees with the final deci-
sion of the agency, judicial review provides an avenue of re-
course. The expense of judicial review, as well as the deference
the agency is likely to receive, however, places great pressure on
the applicant to accept whatever deal the agency is willing to
offer. In any event, the dispute is between the applicant and the
agency over the application of the agency’s standards. Appli-
cants face a much greater dilemma in three-way disagreements.

When the staff suggests that the applicant negotiate with
an opposing agency or party, the applicant is not provided the
opportunity to challenge the positions or assertions of the oppo-
nent in a meaningful way. The examiner is not in the position of
a neutral fact finder, but is an agent of the Board. The hearing,
which is optional, may or may not include a detailed treatment
of the issue in controversy. If the hearing is held, and the issue
is treated, it will not be in an adversarial proceeding where the
applicant has the opportunity to challenge the assertions of the
opposing party.115 By forcing negotiation and compromise on
the applicant, the Board is spared from taking a position on the
issue raised by the opposing party, which may involve competing
trade policy issues. The applicant, however, is deprived of the
opportunity of getting an adjudication of the merits of the com-
peting issues. Judicial review of this kind of decision is problem-
atic because of deficiencies in the Board’s record and
explanation.

C. TeE AceEncy Does Nor ALways EvALUATE THE MERITS OF
OBJECTIONS IN ENCOURAGING ACCOMMODATION

In its aversion to conflict, the Board makes a limited effort
to evaluate the concerns raised by government agencies or pri-
vate parties about applications or requests for authority. The
legitimacy of the complaint is tested through the reaction of the
applicant. The agency’s position is that if the objection raises a
point that might change the way the agency viewed the case, it
will pass it along to the applicant for conment. Applicants may
compromise over claims that have little merit because there is
no effective way to resolve them.

114. 15 C.F.R. § 400.27(d)(3XB)(vii)(A) (1994).

115. A constitutional challenge to the way the Board conducted a hearing in
1968 was rejected by the federal district court, which found that the failure to
administer oaths to witnesses, the denial of an offer of proof on one of the is-
sues, and the restriction on cross examination were not denials of due process
in the context of an administrative hearing. Sinclair Oil Corp. v. Smith, 293 F.
Supp. 1111, 1115 (S.D.N.Y. 1968).
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The National Association of Foreign Trade Zones
(NAFTZ)116 reflected this concern in its January 31, 1991 com-
ments to the proposed foreign trade zone regulations. The com-
ments suggested language that would expressly authorize the
staff to require additional information from parties opposing ap-
plications so that the staff could effectively evaluate their oppo-
sition.117 This suggestion, however, was not adopted by the
Board in the final rules.

D. INFORMAL TREATMENT OF APPLICATIONS EXTENDS TO
KeepING THE RECORD OPEN FOR COMMENTS AND
OBJecTiONS BEYOND A REASONABLE TIME

According to the regulations, the official record for a pro-
ceeding opens when the Executive Secretary files the applica-
tion, or receives a request for some other procedure, and is
closed only when there is a final determination by the Board.118
This assures a complete record for review of what the Board has

_received should there be judicial scrutiny of the agency’s action.
What is not set out in the rules is when the agency will stop
accepting and considering information on a particular applica-
tion prior to making its decision. In practice, there appears to be
no fixed closing point for the agency’s record. The staff will ac-
cept and consider, indeed may even solicit, material for purposes
of making a decision after the applicant has submitted what it
believed was its final response.

Because the staff is so conflict averse, it will react to state-
ments of opposition it receives regardless of the stage in the ap-
plication process. Its deadlines for submission are not strictly
enforced and applicants can never be sure if the process is com-
plete. In some cases, the examiner may actually solicit informa-
tion from opponents after the matter has been committed for
formal review. The staff has had no complaints for failing to no-
tify applicants of any significant opposition that was received af-
ter the public comment period was supposed to be closed.
Rather, the concern expressed was that there was no cutoff for

116. The NAFTZ consists of over 300 members, including numerous zone
grantees, operators, applicants and consultants. The association works closely
with the Board and Customs Service on general procedural issues, although it
avoids specific trade policy questions because of the diversity of its membership.

117. Memorandum from the National Association of Foreign-Trade Zones
(Jan. 31, 1991) (on file with the Minnesota Journal of Global Trade).

118. 15 C.F.R. § 400.52(b) (1994).
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parties filing in opposition, and applicants were subjected to de-
lays while they responded to these late concerns.119

This problem is directly related to the informality and nego-
tiation-like process for Board approvals. While in most circum-
stances the rather vague closing of the record is not a problem,
in matters of contention or sensitivity it makes it difficult to de-
fine issues sharply, accumulate evidence, allow appropriate re-
sponses, and render a decision.

E. ExaMINER's REPORTS AND RECOMMENDATIONS ARE NOT
PusLic, WHILE BoARD DETERMINATIONS ARE ToO
SuMmMARY, DEPRIVING INTERESTED AND SIMILARLY
SITUATED PARTIES OF IMPORTANT
INFORMATION ABOUT AGENCY VIEWS

The decisions of the Board are summary in nature, merely
reciting the approval or authorization granted without substan-
tive explanation of the issues considered.’?? The substantive
discussion of trade policy and economic issues is generally in-
cluded in the examiner’s report.12! Applicants receive notice of
the issue if it is unfavorable,!22 although this notice is usually
via a telephone call from the staff. An unfavorable report in-
cludes one placing restrictions on the grant as well as denying it.
If it is unfavorable, the applicant has a chance to respond.123
The examiner’s report, however, is not available to them or any
other party. It is not a part of the public record that can be in-
spected. The staff will respond to Freedom of Information Act

119. Phibro Energy, Inc. v. Franklin, 822 F. Supp. 759, 760 (Ct. Int'l Trade
1993). Late opposition can be quite devastating in some cases. In Phibro En-
ergy, the staff had already recommended that the subzone application be
granted when three local government jurisdictions entered their opposition and
asked that the matter be reopened to consider their objections. The staff ulti-
mately reversed its position, and the Board denied the application. Id.

120. This deficiency was the basis for the CIT°s remand to the Board of its
decision in Conoco. Conoco, Inc. v. United States Foreign-Trade Zones Bd., 855
F. Supp 1306 (Ct. Int’l Trade 1994), on remand from 18 F.3d 1581 (Fed. Cir.
1994), rev’g 790 F. Supp. 279 (Ct. Int’l Trade 1992). The CIT found that neither
the decision of the Board nor the record provided sufficient information for the
court to perform the appropriate review of the Board’s determination. Id. Co-
noco is discussed in greater detail at infra part VI.C.1.

121. In remanding Conoco, the CIT noted the absence of an explanation or
justification for the Board’s position in any of the documentation in the record.
Id. at 1312. Thus, in that case, even the examiner’s report was insufficient to
explain the basis for the agency’s action.

122. 15 C.F.R. § 400.27(d)(3)(vii)(A) (1994).

123. Id.
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(FOIA)2¢ requests for reports, although it generally will resist
disclosing as much as it can justify. This nondisclosure was crit-
icized by the informal review of foreign trade zone procedures
made by the ACUS in 1987,125 and the practice has not changed,
although staff is apparently reconsidering its general reluctance
to respond to FOIA requests for these reports.

The unavailability of detailed discussion of Board decisions
makes it difficult for applicants to evaluate their chances for a
successful application. With regard to subzone applications,
companies can generally anticipate that once a company within
an industry that uses imported parts has successfully obtained
subzone status, similarly situated firms will also be successful.
It is also true that the staff will communicate Board positions to
prospective applicants and encourage or discourage applications
accordingly. Of course, the applicant only has the word of the
staff for these positions in many instances, and while the staff is
well regarded by those involved in foreign trade zones, reliance
on informal agency attitudes rather than an established written
record poses some risks.

F. INFORMALITY AND CONFLICT-AVERSION MAKE SERIOUS
REviEw OF ZONE UseRs AND ZoNE AcTtiviTy UNLIKELY
AND ProOCEDURALLY UNWIELDY

The most glaring omission in current Board functions is the
oversight and monitoring of zone activity. The Board currently
does not have the resources to monitor zone activities to ade-
quately assure compliance with zone grants and trade policy.126
This is one area in which the changes made in the 1991 regula-
tions, while directly responsive to the criticism levelled at the
Board in the 1989 GAO study, still do not reflect agency practice.
There simply is no substantive review of zone activity by the
Board staff. The required annual reports provide the staff with
information about activity within the zone or subzone, but are
not used for any compliance purposes. Trade zone grant holders
do not object to this, of course, since once they receive approval
they have nothing more to fear from the Board. Yet, the over-
sight activity is clearly within the contemplation of the agency.
The agency’s procedures are singularly ill-suited for this role,

124. Freedom of Information Act, 5 U.S.C. § 552 (1988 & Supp. 1993).

125. ACUS Letter, supra note 49, at 4.

126. According to the Executive Secretary of the Board, approximately one-
half of one staff year equivalent is allocated to compliance activity.
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however, and would need to be revised before any significant
oversight activity could begin.

The Board has the power to revoke a zone or subzone grant
if a party has “repeatedly and willfully” violated the FTZ Act.127
In addition, the Board has the authority to restrict zone activity
if it determines that such activity is inconsistent with the stat-
ute or regulations, or with the Board’s authorization, or if
changed circumstances indicate that the activity is detrimental
to the public interest.128 Restrictions on zone activity would in-
clude eliminating the use of inverted tariffs, requiring certain
imports to be privileged status only, or restricting use of non-
privileged imports to goods ultimately exported.

The Board’s informality and style of administration are not
well-suited to these kinds of enforcement or regulatory actions.
Taking away agency-bestowed economic benefits from a party
creates confrontation and an adversarial situation. Given the
small size of the staff and its close relationship with the Board, if
the agency undertook such an action, separation of the prosecu-
tor and judge function would be extremely difficult. The staff
would make the determination that the action or activity was
inconsistent with the statute and regulations, or not in the pub-
lic interest due to changed circumstances. While the staff might
hold a hearing,12? it could only be for the purpose of justifying
the party’s actions to the staff. A zone grantee faced with such a
loss, however, would want a complete hearing before such action
was taken. This hearing should include ample opportunities to
challenge the adverse assertions of the agency and some kind of
neutral hearing officer.

Because decisions to revoke zone or subzone status are re-
viewable in the federal court of appeals of the circuit wherein
the zone is located,3? the agency would know that its action
would be closely scrutinized. It seems likely that the agency
would also want the protection of more formal procedures in this
context.

127. 15 C.F.R. § 400.28(c) (1994).
128. 15 C.F.R. § 400.31(d) (1994).

129. The FTZ Act requires that a grantee be afforded an opportunity to be
heard before a zone grant is revoked. The statute also spells out some minimal
procedural rules. 19 U.S.C. § 81r (1988).

130. 19 U.S.C. § 81r(c) (1988).
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V1. JUDICIAL REVIEW OF BOARD DECISIONS
A. INTRODUCTION

The FTZ Act contains only one reference to judicial review,
providing for review of Board decisions revoking foreign trade
zone status before the federal court of appeals for the circuit in
which the zone is located.!31 While this provision has never
been used, other courts have infrequently considered Board ac-
tions in other contexts.!32 Three recent efforts to secure direct
judicial review of Board decisions raised serious questions about
where, how, and indeed whether any action of the Board besides
revocation was subject to judicial review.133 These questions
were answered in 1994, when both the Court of Appeals for the
Federal Circuit, followed by the Court of Appeals for the District
of Columbia, held that the Court of International Trade (CIT)
had jurisdiction to review Board decisions.'3¢ The CIT re-
sponded quickly to this new charge, remanding the first matter
it reviewed to the Board based on deficiencies in the decision and
the content of the agency record.135

B. JubiciaL REviEw Prior 1O 1992

The seminal case interpreting the FTZ Act is Armco Steel
Corporation v. Stans.138 Armco sought a declaratory judgment

131. Id.

132. See, e.g., Armco Steel Corp. v. Stans, 303 F. Supp. 262 (S.D.N.Y. 1969),
aff'd, 431 F.2d 779 (2d Cir. 1970) (reviewing Board decision to set up foreign
trade subzone); Nissan Motor Mfg. Corp., U.S.A. v. United States, 693 F. Supp.
1183 (Ct. Int1 Trade 1988) (holding that contrary to Board decision, foreign
manufactured machinery imported to manufacture goods was subject to duty);
Hawaiian Indep. Refinery v. United States, 460 F. Supp. 1249 (Cust. Ct. 1978)
(discussing the extent of judicial review of Board actions).

133. Conoco, Inc. v. Foreign Trade Zones Bd., 790 F. Supp. 279 (Ct. Int'l
Trade 1992), rev'd and remanded, 18 F.3d 1581 (Fed. Cir. 1994), decision on
remand, 855 F. Supp. 1306 (Ct. Intl Trade 1994); Miami Free Zone Corp. v.
Foreign Trade Zones Bd., 803 F. Supp. 442 (D.D.C. 1992), aff'd, 22 F.3d 1110
(D.C. Cir. 1994); Phibro Energy, Inc. v. Franklin, 822 F. Supp. 759 (Ct. Int’l
Trade 1993) (appeal to the Court of Appeals for the Federal Circuit withdrawn
by plaintiff pending outcome of Conoco). These three cases are discussed infra
part VI.C.

134. Conoco, Inc. v. Foreign Trade Zones Bd., 18 F.3d 1581 (Fed. Cir. 1994),
rev’g and remanding 790 F. Supp. 279 (Ct. Int’l Trade 1992), decision on re-
mand, 855 F. Supp 1306 (Ct. Int'l Trade 1994); Miami Free Zone Corp. v. For-
eign Trade Zones Bd., 22 F.3d 1110 (D.C. Cir. 1994), aff’s 803 F. Supp. 442
(D.D.C. 1992).

135. Conoco, Inc. v. United States Foreign-Trade Zones Bd., 855 F. Supp.
1306 (Ct. Int'l Trade 1994), on remand from 18 F.3d 1581 (Fed. Cir. 1994), rev’g
790 F. Supp. 279 (Ct. Int’l Trade 1992).

136. 303 F. Supp. 262 (S.D.N.Y. 1969), aff'd, 431 F.2d 779 (2d Cir. 1970).
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holding unlawful and setting aside an order issued by the Board
granting the Board of Commissioners of the Port of New Orleans
the right to set up a foreign trade subzone. The initial purpose
of this subzone grant was to permit Equitable-Higgins Shipyard,
Inc., a shipbuilder, to construct, with duty-free steel from Japan,
steel barge vessels at a shipyard located within the subzone.
This grant enabled Equitable to take advantage of inverted tar-
iffs. Armco, a domestic producer of the kind of steel Equitable
sought to use in its shipbuilding operation, mounted a broad
challenge to the Board’s decision, attacking it for being inconsis-
tent with requirements of the statute and not supported by sub-
stantial evidence.13?7 The government defended the Board’s
action, and further argued that Armco lacked standing to seek
review of the Board’s decision.138 The court found that Armco
had standing as a company that would suffer competitive harm
as a result of the decision of the Board and was among those
sought to be protected by the statute.13? Equally significant, the
court gave little credence to the government’s argument that ac-
tions of the Board were outside judicial scrutiny.140

The court declined to grant the government’s motion for
summary judgment based on lack of standing, but did grant the
motion based on the merits of the government’s defense of the
Board’s action. In reaching that conclusion, the court found, in
part, that the Board’s action was supported by substantial evi-
dence and satisfied the requirements of the statute and
regulations.141

On appeal, the Second Circuit affirmed the lower court’s de-
cision. First, however, the court noted that the effect of the in-
verted tariff in this case was so favorable that it reduced the
seven and one-half percent duty on the steel to zero when the

137. Id. at 268.

138. Id. at 265-66.

139. Id. at 266-68. The court found that the drafiers of the FTZ Act had
intended to protect domestic steel producers from unfair foreign competition.
Thus, Armco was in a position to challenge an action under the statute that
could harm it. This approach to standing under the Act would allow any domes-
tic producer to appeal to the CIT to challenge any Board decision granting zone
benefits to importers of competitive foreign goods. This has ramifications for
how the Board deals with interested parties who are objecting to applications
before the agency.

140. Id. at 266. The court stated that “[n]othing in the legislative history of
the [Administrative Procedure] Act indicates that Congress intended to pre-
clude judicial review of Zones Board orders; and while the action of the Zones
Board, in establishing the sub-zone, involved some degree of discretion, it is not
the type of agency action which a court is precluded from reviewing.” Id.

141. Id. at 271.
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barges were brought out of the subzone into U.S. customs terri-
tory.142 Second, the court found that Armco not only had stand-
ing due to potential direct economic injury, but also as a
representative of a class of domestic producers which the tariff
laws were designed to protect from foreign competition.243 The
Armeco decision did not give serious attention to the notion that
such grants of authority by the Board might be outside judicial
review. :

Armeco is most often cited for the very categoric statement
made about Board discretion in rendering decisions. While the
court entertained the review of the Board’s decision, it held that:

The Act gives the Trade Zones Board wide discretion to determine

what activity may be pursued by trade zone manufacturers subject

only to the legislative standard that a zone serve this country’s inter-
ests in foreign trade, both export and import. Because of the nature
and complexity of the problem the factors entering into a Board deter-
mination are necessarily numerous, and it would seem incontrovertible
that the Board must not be unduly hampered by judicial policy judg-
ments that might cast doubt upon the wisdom of a particular Board

decision. 144

Since Armeco, there has been little doubt about the deference
the courts would show the Board in rendering its decisions. As a
result, there have been few judicial appeals.145 Until 1992 there
seemed little question that the courts would at least entertain
these appeals. Three decisions decided within a year called that
proposition into question.

C. QUESTIONING JupiciAL REviEw

The three cases in controversy display the wide range of is-
sues which can arise under the FTZ Act and demonstrate the
importance of adequate procedures and a well-developed record.
A close look at these cases and the reasoning of the courts illus-

142. Armco Steel Corp. v. Stans, 431 F.2d 779, 782 (2d Cir. 1970), aff g 303
F. Supp. 262 (S.D.N.Y. 1969).

143. Id.

144. Id. at 785.

145. In both Hawaiian Independent Refinery and Nissan Motor, plaintiffs
sought review through appeal of Customs decisions based on Board actions, and
did not directly seek review of the Board decisions. Hawaiian Indep. Refinery v.
United States, 460 F. Supp. 1249 (Cust. Ct. 1978); Nissan Motor Mfg. Corp.,
U.S.A. v. United States, 693 F. Supp. 1183 (Ct. Int’l Trade 1988). In Hawaiian
Independent Refinery, the Customs Court observed sua sponte that “determina-
tions by the Board are judicially reviewable at the request of the parties af-
fected to determine their reasonableness and consonance with the purposes of
the [FTZ] Act.” 460 F. Supp. at 1257.
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trates the significance of judicial review and the context it pro-
vides for Board operations.

1. Conoco, Inc. v. Foreign Trade Zones Board14é

In 1986, Conoco applied for a special purpose subzone for its
oil refinery in Louisiana in order to bring in foreign crude oil
duty free.14? The Board granted the subzone status, but placed
the following conditions on it: (1) foreign crude oil used as fuel
for the refinery shall be dutiable; (2) Conoco shall elect privi-
leged foreign status on foreign crude oil and other foreign mer-
chandise brought into the subzone (i.e., paying duty at the rate
for crude oil and eliminating any inverted tariff advantage); and
(3) the Customs Service must certify to the Board that Conoco
has a satisfactory control system for identifying different duty
categories of oil and product to protect tariff revenues, or the
subzone authority would lapse.148 The net effect of the condi-
tions was to render the benefits of subzone status minimal. At
trial, the CIT pointed out that the conditions were also a marked
departure from Board policy between 1970 and 1985, when re-
finers were granted subzone status without these conditions.14?

Conoco initially filed the appeal in U.S. District Court. The
appeal was dismissed based on the government’s motion that
proper jurisdiction was with the CIT.150 The government’s ar-
guments before the CIT were that: (1) decisions of the Board
under the FTZ Act with regard to granting zone status or attach-
ing conditions were not subject to judicial review; and (2) none of
the decisions of the Board were reviewable before the CIT under
that court’s jurisdictional statute.!51 The first argument reiter-
ated the government’s argument in Armco Steel that the statu-
tory provision for judicial review of grant revocations precluded
judicial review of any other decision of the Board.152 The CIT
declined to address this argument because it agreed with the
government’s lack of statutory jurisdiction argument.

146. 790 F. Supp. 279 (Ct. Int'l Trade 1992), rev’d and remanded, 18 F.3d
1581 (Fed. Cir. 1994), decision on remand, 855 F. Supp. 1306 (Ct. Int’l Trade
1994).

147. Id. at 280. Board treatment of petroleum refineries was a special focus
of the International Trade Commission’s review of the agency. See 1988 ITC
Stupy, supra note 40, at xv-xvi.

148. Conoco, 790 F. Supp. at 280.

149. Id. at 281.

150. Id. at 280, 289.

151. Id. at 281.

152. See supra note 141 and accompanying text (discounting the govern-
ment’s argument).
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The CIT is a statutory court with express jurisdiction legis-
latively defined by the Customs Court Act of 1980.153 Conoco
asserted jurisdiction under section 1581(i) of the Act, the
residual jurisdiction provision.}5¢ While the court acknowledged
that the language of the statute indicated the intent to create a
broad jurisdictional grant to assure that the CIT heard all tariff-
related cases,155 the legislative history was more ambiguous,
and the Court of Appeals for the Federal Circuit and the
Supreme Court have narrowly read the provision.156 Because
the court found that Conoco had the option of appealing the con-
ditions imposed by the Board through a protest of the Customs
duty levy under section 1581(a) of the statute, the assertion of
jurisdiction under the broader grant was improper.157 In reach-
ing its conclusion, the court reluctantly rejected Conoco’s argu-
ment that it was ineffective and improper to mount a collateral
attack on a final agency action by the Board through an appeal
of an action taken by the Customs Service administering that
decision. The court declared that Conoco had not shown that
such an approach was manifestly inadequate in the circum-

153. Customs Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (codified
as amended at 28 U.S.C. §§ 1581-84 (1994)).

154. Section 1581(i) provides:

(i) In addition to the jurisdiction conferred upon the Court of Interna-
tional Trade by subsections (a)-(h) of this section and subject to the
exception set forth in subsection (j) of this section, the Court of Interna-
tional Trade shall have exclusive jurisdiction of any civil action com-
menced against the United States, its agencies, or its officers, that
arises out of any law of the United States providing for —
(1) revenue from imports or tonnage;
(2) tariffs, duties, fees or other taxes on the importation of mer-
chandise for reasons other than the raising of revenue;
(3) embargoes or other quantitative restrictions on the importa-
tion of merchandise for reasons other than the protection of the
public health or safety; or
(4) administration and enforcement with respect to the matters
referred to in paragraphs (1)-(3) of this subsection and subsections
(a)-(h) of this section.
This subsection shall not confer jurisdiction over an anti-dumping or
countervailing duty determination which is reviewable either by the
Court of International Trade under section 516A(a) of the Tariff Act of
1930 or by a binational panel under article 1904 of the United States
Canada Free-Trade Agreement and section 516A(g) of the Tariff Act of
1930.
28 U.S.C. § 1581(3).

155. Conoco, 790 F. Supp. at 282-84.

156. Id. at 284-86.

157. Id. at 288. The court noted that two FTZ Act appeal cases Conoco re-
lied upon were, in fact, brought as protests of customs duty impositions. Id. at
286 (citing Hawaiian Independent Refinery, 460 F. Supp. at 1252; Nissan Mo-
tor, 693 F. Supp. at 1184-85).
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stances of the case.158 In the next two cases concerning Board
actions, the decisions of the Board would never lead to a protest-
able action by Customs, but the courts still found no jurisdiction
to entertain the appeal.159

2. Miami Free Zone Corporation v. Foreign Trade Zones
Board?!60

The plaintiff in this case was the operator of Foreign Trade
Zone Number 32 in Dade County, Florida. It opposed the appli-
cation of another party for a second general purpose zone in the
Miami area, an application that was granted in November of
1991 to create Zone Number 180. Miami Free Zone filed an ap-
peal in the Federal District Court for the District of Columbia
asserting jurisdiction under the judicial review provisions of the
Administrative Procedure Act.1¢! The government moved to dis-
miss for lack of jurisdiction, arguing that decisions of the Board
were unreviewable, and that proper jurisdiction for review was
with the CIT under Title 28 of the United States Code, section
1581(i).162 The district court did not address the first argument,
but instead focused on the second argument that appropriate ju-
risdiction was with the CIT.163

Judge Gesell agreed with the government that the CIT was
the appropriate court to hear the appeal of the foreign trade
zone order creating the second Miami area zone. He cited the
residual jurisdiction provision of section 1581 and the purpose of
the legislation to consolidate appeals of matters affecting tariffs

158. Id. at 286-88. Judge Carman of the CIT expressed great dissatisfaction
with the government’s approach to questions of judicial review of Board
decisions:

The proceedings underlying the instant cause of action are a case in
point. In the district court, the government argued the district court
did not have jurisdiction and the exclusive jurisdiction was in the CIT.
The district court dismissed the case. Plaintiffs subsequently brought
suit in the CIT. Here, the government argues that neither the CIT nor
any court has subject matter jurisdiction. It is small wonder that the
public does not understand such a system.
Id. at 289.

159. Miami Free Zone Corp. v. Foreign Trade Zones Bd., 803 F. Supp. 442
(D.D.C. 1992), affd, 22 F.3d 1110 (D.C. Cir. 1994); Phibro Energy, Inc. v.
Franklin, 822 F. Supp. 759 (Ct. Int’] Trade 1993).

160. 803 F. Supp. 442 (D.D.C. 1992), aff'd, 22 F.3d 1110 (D.C. Cir. 1994).

161. Id. at 443. The judicial review provisions of the APA can be found at 5
U.S.C. § 701 (1992).

162. Defendant’s Memorandum of Points and Authorities in Support of Mo-
tion to Dismiss at 4-5, Miami Free Zone Corp. v. Foreign Trade Zones Bd., 803
F. Supp. 442 (D.D.C. 1992) (Civ. A. No. 92-0392).

163. Miami Free Zone, 803 F. Supp. at 443-44.
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and foreign trade within one court.184 Judge Gesell found the
legislative history of the jurisdictional statute supportive of the
view that the CIT enjoyed exclusive jurisdiction in trade-related
cases.165 Judge Gesell did not address the position of the CIT in
Conoco, decided only five months earlier, that section 1581(i) did
not give the court jurisdiction over trade zone appeals.166é Since
Judge Gesell indicated his belief that jurisdiction was proper
based on that section, he did not have to consider the fact that
Miami Free Zone would never be in a position to invoke the
CIT’s jurisdiction through a Customs duty protest. He simply
dismissed the case on the assumption that it would be heard
before the CIT.167

Within a six-month period the Board successfully argued
that the CIT’s jurisdiction over the Board under section 1581(i)
ousted other federal district courts from jurisdiction, and that
the CIT did not have jurisdiction over the Board under section
1581(i). While unable to convince any court that actions of the
Board were exempt from judicial review, the government accom-
plished very nearly the same thing through the courts’ decisions
finding that they lacked statutory authority necessary to assert
jurisdiction.

3. Phibro Energy, Inc. v. Franklin68

The CIT took another look at the question of the scope of its
authority under section 1581(i) when Phibro appealed the denial
of its application for a special purpose subzone for its refinery
site. In this case the Board denied the application based on the
opposition of local taxing authorities who objected to the loss of
revenues from the ad valorem tax exemption accorded products
in the trade zone.'6® Phibro sought review of the Board’s deci-
sion under section 1581(i). Judge Carman, who had decided Co-
noco, decided Phibro as well. He reiterated his view that the
Supreme Court and Court of Appeals for the Federal Circuit had
narrowly circumscribed the reach of section 1581(i), and that un-
less some express reference in the FTZ Act brings it within the
precise language of the section 1581 provisions, the CIT has no

164. Id.

165. Id.

166. See supra text accompanying notes 153-59.

167. Conoco’s appeal from this decision is discussed infra part VIL.D.

168. 822 F. Supp. 759 (Ct. Int’] Trade 1993) (appeal to the Court of Appeals
for the Federal Circuit withdrawn by plaintiff pending outcome of Conoco).

169. Id. at 760.
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basis for its jurisdiction.l’® Disagreeing with Judge Gesell’s
view of the statute as set forth in Miami Free Zone,"* Judge
Carman stated that “[t]he CIT can not exercise jurisdiction over
all matters simply because they may somehow be related to im-
ports.”172 While Carman did refer to his earlier decision in Co-
noco,173 he did not focus on the alternative avenue to the CIT’s
jurisdiction through the Customs protest that was the primary
reason given for not finding jurisdiction under Section 1581(i) in
Conoco.

Judge Carman continued to express his frustration with the
government’s position that Board actions are outside judicial
scrutiny, and his preference for CIT jurisdiction. He, however,
stated that only Congress could extend the purview of the CIT to
those matters decided by the Board.174

D. DECISIONS ON APPEAL

Conoco appealed the CIT decision to the Court of Appeals
for the Federal Circuit,17> while Miami Free Zone appealed to
the D.C. Circuit.1’¢ Both courts agreed that judicial review of
Board decisions was properly before the CIT under section
1581(i) of the Customs Courts Act of 1980.177 The two courts
reached their conclusions from different routes, with the Circuit
Court for the District of Columbia in Miami Free Zone deciding,
in large part, out of deference to the Conoco decision reached by
the Federal Circuit thirty days earlier.178

In Conoco, the Federal Circuit squarely confronted the gov-
ernment’s position that the decisions of the Board, with the ex-
ception of zone revocations, were not subject to judicial review.
The government argued that the court did not have to decide
that issue, since the CIT had not reached it below. The court,
however, stated that the question had to be addressed since it
was a predicate for the court’s ultimate conclusion about where

170. Id. at 763.

171. See supra text accompanying notes 164-67.

172. Phibro Energy, 822 F. Supp. at 764-65.

173. Id. at 765.

174. Id.

175. Conoco, Inc. v. United States Foreign-Trade Zones Bd., 18 F.3d 1581,
1582 (Fed. Cir. 1994), rev’g and remanding 790 F. Supp. 279 (Ct Int’l 'I‘rade
1992), decision on remand, 855 F. Supp 1306 (Ct. Intl Trade 1994).

176. Miami Free Zone Corp. v. Foreign Trade Zones Bd., 22 F.3d 1110 (D.C.
Cir. 1994), aff’g 803 F. Supp. 442 (D.D.C. 1992).

177. Conoco, 18 F.3d at 1590; Miami Free Zone, 22 F.3d at 1112-13.

178. Miami Free Zone, 22 F.3d at 1113.
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judicial review appropriately lay.17® The court held that the pro-
vision of the FTZ Act providing for judicial review of zone revo-
cations in the circuit court of appeals in which the zone is
located® did not indicate congressional intent to preclude judi-
cial review of all other decisions under the FTZ Act. The court
concluded that, absent clear congressional intent to preclude ju-
dicial review, the actions of the Board were “subject to judicial
review in accordance with established principles of law.”181

The court then had to determine if review was under the
general Administrative Procedure Act jurisdiction, or under the
exclusive jurisdiction of the CIT pursuant to its statutory man-
dates. The court then reviewed the CIT’s reasoning in Conoco:
that the Supreme Court’s narrow reading of the jurisdictional
statute in K Mart Corp. v. Cartier82 precluded inclusion of ac-
tions under the FTZ Act, and that only through the ordinary
Customs protest process could the CIT examine the Board deci-
sion. The Federal Circuit disagreed with the CIT on both of
these points. First, the court held that a Customs protest under
section 1514(a) of the Customs Courts Act183 was not an ade-
quate means of review because it only provided for review of ac-
tions subject to the jurisdiction of the Treasury Department.184
As the court pointed out, the Board is an independent agency.
While the CIT could review Customs decisions regarding tariffs
imposed on Conoco under that section, it could not reach the
Board determination that led to those tariff levels.185

The Federal Circuit held that the CIT could reach Board de-
cisions under the residual jurisdiction provision of the Customs
Courts Act. It disagreed with the CIT’s cautious reading of that
section, and found that decisions reached under the FTZ Act
readily fell into section 1581(i), “any law of the United States
providing for . . . (1) revenue from imports or tonnage.”'86 Ac-
cording to the court, “foreign trade zones arise under laws
designed to deal with revenue from imports, and they provide a
special mechanism for determining revenue from materials im-
ported into these zones.”87 The court held that the language of

179. Conoco, 18 F.3d at 1584.

180. 19 U.S.C. § 81r(c) (1992).

181. Conoco, 18 F.3d at 1585.

182. K Mart Corp. v. Cartier, 485 U.S. 176 (1988).
183. 19 U.S.C. § 1514(a) (1994).

184. Conoco, 18 F.3d at 1587.

185. Id.

186. 19 U.S.C. § 1581(i)(1) (1994).

187. Conoco, 18 F.3d at 1588.
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section 1581(i)(4) (“administration and enforcement with respect
to the matters referred to in paragraphs (1)-(3) of this subsection
. . .”) also encompassed Board actions.'®8 Thus, the court re-
manded the case to the CIT to hear Conoco’s appeal.189

One month later, the Court of Appeals for the District of
Columbia Circuit announced its decision in Miami Free Zone 190
agreeing with the Federal Circuit that proper appellate jurisdic-
tion was with the CIT. In that case, the government was argu-
ing for jurisdiction in the CIT rather than in other federal
district or appeals courts. Although it did raise its argument
that the FTZ Act zone revocation review provision precluded ju-
dicial review of any other Board decision under the Act, the
Court dismissed the argument in a footnote.'®* Miami Free
Zone was urging the court to find jurisdiction in federal district
court under the general review provisions of the Administrative
Procedure Act. The D.C. Circuit was not as sanguine about the
application of section 1581(i) as the Federal Circuit, but ulti-
mately concluded that it was better for the CIT to have exclusive
jurisdiction over Board actions.192

The problem the D.C. Circuit had with section 1581(i) was
similar to the concern the CIT had with it in Conoco. The court
found that the jurisdictional language of the section mandating
review of laws “providing for . . . revenue from imports™93 was
really too narrow to cover the provisions of the FTZ Act, which
actually resulted in reducing or eliminating “revenues from im-
ports.”194¢ The court noted the prior cases narrowly construing
the jurisdictional provisions of the Customs Courts Act and
found the question a close one.195 The court went on to find,
however, that in combination, sections 1581(iX2) and (4) of that
provision could be read to give jurisdiction to the CIT, and that
to avoid a split in the circuits, it would so read them.19¢ Section
1581(i)(2) applies to laws providing for “tariffs, duties, fees, or
other taxes on the importation of merchandise for reasons other
than the raising of revenue,” while section 1581(i)(4) applies to

188. Id.

189. Id. at 1590. The decision on remand to the CIT is discussed infra text
accompanying notes 207-11.

190. Miami Free Zone Corp. v. Foreign Trade Zones Bd., 22 F.3d 1110 (D.C.
Cir. 1994), aff’g 803 F. Supp. 442 (D.D.C. 1992).

191. Id. at 1112 n.2.

192. Id. at 1113.

193. 19 U.S.C. § 1581(iX(1) (1992).

194. Miami Free Zone, 22 F.3d at 1112-13.

195. Id. at 1112.

196. Id.
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the “administration and enforcement with respect to” such mat-
ters.197 Thus, the D.C. Circuit held that the applications of the
FTZ Act by the Board were subject to review in the CIT as “pro-
viding for administration with respect to tariffs . . . for reasons
other than the raising of revenues.”198

While the Federal Circuit and the D.C. Circuit did not agree
on the precise combination of sections in 1581(i) of the Customs
Courts Act that applied to the FTZ Act, they agreed that the
decisions of the Board were subject to judicial review, and that
such review would be in the CIT. The CIT quickly considered
the Board decision in Conoco and remanded the action back to
the Board for explanations of the Board’s decisions,19° confirm-
ing some of the concerns raised in this study.

E. ReviEw ofF Boarp AcTioNs BY THE CIT

In creating the CIT in 1980, the Customs Court Act de-
scribed in great detail the jurisdiction of the new court and the
procedures it was to follow in reviewing the actions of federal
agencies.200 The CIT assumed the prior jurisdiction of the Cus-
toms Court, and new authority over U.S. trade laws, especially
the anti-dumping and countervailing duty laws after the pas-
sage of the Trade Agreements Act of 1979.201 Section 2640 of
the Customs Court Act292 sets out the standard of review for all
of the various judicial review functions assigned to the CIT. A
number of actions under the Tariff Act of 1930 and the Trade
Agreements Act of 1979 are to be reviewed on a de novo basis in
the CIT.203 Qther specific statutory standards are prescribed,204
while all remaining actions, including those under the residual
jurisdiction provisions of section 1581(i), are to be reviewed in

197. 19 U.S.C. § 1581(i)2), (3) (1994).

198. Miami Free Zone, 22 F.3d at 1112.

199. Conoco, Inc. v. United States Foreign-Trade Zones Bd., 855 ¥. Supp
1306 (Ct. Int’l Trade 1994), on remand from 18 F.3d 1581 (Fed. Cir. 1994), rev’g
790 F. Supp. 279 (Ct. Int’l Trade 1992). This opinion was delivered June 30,
1994, approximately two weeks after the Judicial Review Committee of the Ad-
ministrative Conference met for the second time to consider this study and re-
port on the operations of the Board. Chief among the concerns focused on by
the committee was the inadequacy of the explanation provided by the Board for
its decisions.

200. Customs Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 727 (codified
as amended at 28 U.S.C. §§ 2631-80 (1994)).

201. See H.R. Rer. No. 1235, 96th Cong., 2d Sess. 18-20, reprinted in 1980
U.S.C.C.A.N. 3729-31.

202. 28 U.S.C. § 2640 (1994).

203. 28 U.S.C. § 2640(a) (1994).

204. 28 U.S.C. § 2640(b)-(d) (1994).



262 Mivwn. J. GroBar TRADE [Vol. 4:223

the Administrative Procedure Act205 “as provided in section 706
of Title 5.7206

This was the approach the CIT took on remand in Co-
noco.207 After discussing the standard of review provided for by
the Customs Court Act and concluding that Board decisions
would be considered under section 2640(e), the CIT, through
Judge Carman, examined the decision issued by the Board in
Conoco.2°8 The court found that the decision was inadequate on
two fundamental bases:

(1) ... the court finds the Board’s decision to impose the disputed con-
ditions on Conoco’s and Citgo’s subzone grants does not contain an un-
derstandable basis that would permit the court to determine whether
the Board acted within the scope of its authority,2°? and

(2) [tlhe court also finds the deficiencies in the Board’s explanation of
its action precludes the court from determining whether the Board’s
action was “arbitrary, capricious, an abuse of discretion, or otherwise

not in accordance with law” under 5 U.S.C. § 706(2)(A).210

Perhaps the most telling of Judge Carman’s concerns about
the Board’s decision is his observation that during the oral argu-
ments before him, counsel for the trade zone “was unable to
point to anything in the record which indicates upon what

205. APA, 5 U.S.C. § 706 (1994).

206. 28 U.S.C. § 2860(e) (1994). Review of Board actions by the CIT under
the Administrative Procedure Act illustrates one of the unfortunate redundan-
cies in U.S. trade law. As the path of Conoco illustrates, judicial review is a two
step process, first to the CIT and then to the Court of Appeals for the Federal
Circuit (CAFC). Given that CIT review is the traditional review of the agency
record and not an evidentiary hearing, CAFC review simply repeats what the
CIT has already done. The Administrative Conference addressed this issue
generally in Recommendation No. 75-3, “The Choice of Forum for Judicial Re-
view of Administrative Action,” 1 C.F.R. 305.75-3 (1994).

207. That the CIT reacted to the Board decision in Conoco the way it did was
not surprising. In 1982, shortly after its creation, the Court of International
Trade was confronted with one of its first petitions for review under § 1581(i), in
which the party asked for a de novo review. In Bar Bea Truck Leasing v.
United States, 4 Ct. Int’l Trade 159 (1982), the plaintiff sought review of a Cus-
toms Service denial of its application for a cartage license. Plaintiff had sought
discovery against Customs, and Customs moved for a protective order before
the CIT. Indicating that it was a case of first impression, the Court reviewed
the three basis for judicial review of agency action, de novo, substantial evi-
dence, and arbitrary and capricious. The CIT applied the arbitrary and capri-
cious standard and remanded the matter to Customs for further development
of the record. See also Duty Free Intl, Inc. v. United States, 1993 Ct. Int’l
Trade LEXIS 246 at 4.

208. Conoco, Inc. v. United States Foreign-Trade Zones Bd., 855 F. Supp
1306, 1309-11 (Ct. Int1 Trade 1994), on remand from 18 F.3d 1581 (Fed. Cir.
1994), rev’g 790 F. Supp. 279 (Ct. Int’l Trade 1992).

209. Id. at 1311.

210. Id. at 1312.
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grounds the Board decided to impose the disputed condi-
tions.”211 Thus, it was not just the opinion of the Board that
failed to explain its reasoning, but the record as a whole yielded
no insight into the basis for the limitations on Conoco’s subzone
grant. This illustrates some of the deficiencies in the decision-
making process of the staff and Board.

The essential logic of CIT review of Board decisions on the
record seems so apparent that it is difficult to understand the
tortured path the judicial review determination in Conoco took.
The efforts of the government to escape from judicial review
completely do little credit to the Board and its counsel. The mat-
ter has been resolved, however, and the agency must now pre-
.pare to confront substantive judicial review of its
determinations. The recommendations that follow will better
prepare the Board to deal with judicial review, in addition to
providing those regulated by the Board with a more equitable
process at the agency level.

VII. RECOMMENDATIONS

A. INTRODUCTION

The newly clarified procedure for judicial review of decisions
of the Board by the CIT presents a significant challenge to the
current administration of the foreign trade zones program.
First, judicial review is more likely due to the well-developed ju-
dicial review process before the CIT and the existence of a rela-
tively large and knowledgeable CIT bar. Second, the CIT is a
highly specialized court with significant expertise in the types of
issues the Board deals with and will provide informed, substan-
tive scrutiny of the Board decision-making process. Third, as
demonstrated by the court’s decision in Conoco, CIT review will
require a complete and well-developed record, including written
explanations of the agency decisions accessible to all interested
parties. :

This new context will have little impact on the vast majority
of the Board’s activities. The staff of the Board and the new pro-
cedures are generally well regarded by the constituents of the
agency. The regulatory culture is one of compromise and negoti-
ation, which is well suited for most of the Board’s grantees.
However, the recurrence of occasional, highly contested proceed-
ings, the significance of some of the trade policy issues involved
in Board determinations, and the possibility of the Board taking

211. Id.
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on a more extensive regulatory role involving the imposition of
restrictions on current grantees, highlight the challenges
presented by greater judicial review. The creation of internal
agency options for resolving some cases through more formal,
adversarial proceedings, a more detailed public explanation of
significant decisions, and a general awareness of the importance
of the agency record, would effectively address these problems
without disrupting the current informal process that has been
largely successful.

B. THE BoarD AND STAFF SHOULD CONSIDER THE USE OF
More ForMAL, ADVERSARIAL PROCEDURES FOR HIGHLY
CoNTENTIOUS CASES WHERE THE DEVELOPMENT
OF A DETAILED RECORD ON DispUuTED IssuEks
1S IMPORTANT

There is no question that the current practice of the Board
staff is effective for the majority of matters that come before the
Board. There are situations that arise, however, that may not
be dealt with as effectively through this process. Frequently,
these situations will involve applicants for subzone status and/
or manufacturing or processing authority bringing in import
sensitive components, wanting to take advantage of inverted
tariff benefits, or desiring to avoid quantitative restrictions.212
Generally, the greater the potential benefit to the applicant (i.e.,
the higher the tariff or smaller the quota), the greater the pro-
tection for the domestic industry and stronger the opposition to
the grant or approval of the zone. Opposition could come from
competitors, domestic producers of the components, or other gov-
ernment agencies administering the duty or quota programs
protecting the impacted domestic industry. The issues may in-
volve choosing between competing U.S. trade policies, disputes
about the economic impact of the zone grant, or disagreements
about the consistency of the grant with FTZ Act policies and
objectives. The disputing parties may actively oppose the appli-
cation themselves, or such opposition may be reflected in the po-
sition the staff takes.

The Board should seriously consider the creation of a more
formal, adjudicative process for disputes of this nature, espe-
cially those with sufficiently high stakes that are likely to end up

212. Opposition to a general purpose zone is more unusual, although it
might come from another zone operator fearful of the competition, as in Miami
Free Zone. Where there was opposition of this nature, the more formal proce-
dure could also be employed.
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before the CIT.213 There is sufficient flexibility built into the
current procedures to allow for a more formal process. Simple
rules governing presentation of evidence, use of witnesses, per-
mitting questions and cross-examination, and preparation of a
transcript could be developed.

Two key issues would have to be addressed, however, in es-
tablishing such a procedural alternative. The first is the selec-
tion of the hearing officer in such a process. In truly contentious
matters, the staff examiner may frequently be too adversarial to
take on a presiding role in such hearings. This would be espe-
cially true if the staff begins to review zone activities, and as a
result, seeks restrictions or grants revocations for either failure
to comply with regulations or changes in circumstances or poli-
cies. To provide applicants a fair hearing, this more formal
hearing should be held before a neutral officer, with the staff
participating as a party in the proceeding. The hearing officer
could be an administrative law judge, or perhaps another Board
staff member not directly involved in the process, or an official
from another part of the International Trade Administration.
The hearing officer would make a decision based on the record
and the hearing and forward a recommendation to the Board.
The Board would be free to accept, reject, or revise the recom-
mendation, but should be required to explain in some detail the
reasons, based on the record, for a rejection or revision.

The second issue is the standard the agency will use to de-
termine when to use the formal process. There should be rela-
tively few of these more formal proceedings in matters currently
handled by the Board, and some general standards for when
they would be available should be developed. For example, a
minimum dollar impact or import volume might be established,
or certain industries might be designated for this process. The
Executive Secretary could have the authority to invoke the pro-
cedure and make determinations concerning requests for the
procedure as presented by affected parties. Decisions not to use
the procedure should not be separately reviewable; they should,

213. The National Association of Foreign Trade Zones (NAFTZ), see supra
note 116, initially responded to this study by opposing greater formality within
the Board process, but suggested that opportunities for discovery, cross-exami-
nation, etc. in a de novo proceeding before the CIT would be beneficial. Since de
novo review by the CIT has now been eliminated as a possibility under Conoco,
the only access to these traditional adversarial procedures would be at the
agency level. On remand, the CIT in Conoco adopted an “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law” standard of
review. 855 F. Supp. at 1311.
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however, be subject to review by the CIT as part of the “arbi-
trary and capricious” review of the entire Board record in dispo-
sition of the matter.

If and when the Board begins taking adverse actions
against grantees by revoking their grants or limiting the activi-
ties they can engage in within the zone, this process should be
made readily available to the grantees. These compliance or
regulatory actions are likely to be highly contentious and
strongly adversarial in nature. While compromise should be en-
couraged, an affected applicant ought to have ready access to the
more formal process.

By using this more formal process in cases that are likely to
be considered on appeal to the CIT, the Board will assure a well
developed record of its decision-making process, avoiding time
consuming remand for additional information. Additionally,
such a process may provide something of a hedge against a de-
termination by the court that the agency reached its decision in
an arbitrary and capricious manner. Through limiting the
availability of the process to these special circumstances, the
Board could preserve its informal approach to the vast majority
of its actions, while protecting its constituents and itself in the
most difficult cases.

C. More FuLLy DEvELOPED BoARD DECIsIONS, INCLUDING
PrELIMINARY DECISIONS, SHOULD BE MADE AVAILABLE
T0O INTERESTED PARTIES AND THE PUBLIC

This recommendation addresses the flaw in the decision-
making process identified by the CIT in Conoco,2'4 and reiter-
ates two suggestions in the ACUS letter to the GAO for its 1989
study.21® The recommendation goes beyond the Board’s funda-
mental problem of explaining its decision, however, and treats
the nature and availability of the examiner’s report as well. In
its 1989 letter, ACUS suggested that the Board either make its
decisions more detailed, or make the examiner’s reports public
to create a body of precedent to inform other grantees or appli-
cants about Board positions.216 The Board staff is presently re-
examining its position on how readily and to what extent it will
make examiner’s reports available in response to FOIA re-
quests. This recommendation goes further, calling for: (1) pub-
lished decisions that reflect the factual and policy

214. See supra text accompanying notes 207-10.
215. See supra text accompanying notes 49-53.
216. ACUS Letter, supra note 49, at 4.
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determinations made by the Board in reaching its decisions, and
(2) release of the text of preliminary decisions to adversely af-
fected parties. This would be especially important for decisions
of hearing examiners if the agency implemented occasional,
more formal proceedings. It will be inevitable for those matters
proceeding to the CIT.

The value of a publicly available body of decisions should be
self-evident, even apart from the necessity for judicial review.
Published decisions would provide a readily accessible descrip-
tion of the standards the Board applies to trade zone decisions,
thereby assuring broader knowledge of its actions and a basis
for measuring consistency in its policies. The existence of pub-
lished policies would also save time for the staff because appli-
cants and other interested parties would not have to rely on the
staff for descriptions of positions and policies.

For any party seeking judicial review of a Board decision, all
of the written agency reports and recommendations will be
available as part of the record for review.21?7 Since the Board
will not automatically know which parties may appeal decisions,
the Board and staff might wish to prepare every recommenda-
tion and decision for public consumption. Limiting the availabil-
ity of such decision documents to parties seeking judicial review
might encourage some to appeal just for the purpose of gaining
access to the written determinations.

The suggestion that the agency provide written preliminary
decisions to parties when the decision is an adverse one may
prompt a different set of issues. Current rules require appli-
cants to be notified of preliminary adverse recommendations218
by telephone or in writing. Although there is no access to the
report or detail of the reasoning behind the report, current prac-
tice involves notification of the fact of the adverse recommenda-
tion. In addition, other interested parties have no right to
notification, nor is there any practice of providing notice. In-
deed, if a party has opposed an application during the process,
the granting of the application, while adverse to the opponent
party, would not be adverse to the applicant. Thus, no notice of
the preliminary decision would be provided to anyone.

217. Current regulations provide for a full record to be maintained for judi-
cial review, including “all factual information, written argument, and other ma-
terial developed by, presented to, or obtained by the Board in connection with
the proceeding.” 15 C.F.R. § 400.52 (1993). A party on appeal will have access
to this information, subject to limitations set by the CIT on access to and disclo-
sure of confidential information. 28 U.S.C. § 2635 (1994).

218. 15 C.F.R. § 400.27(d)(2)(v)(A), (3)(vii)(A) (1994).
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It seems certain that a large number of interested parties,
other than applicants, will have standing to seek judicial review
of Board determinations.21® If these parties are systematically
excluded from critical preliminary notices of staff recommenda-
tions, their claims of arbitrary and capricious treatment by the
Board will take on greater weight.

The Board should consider providing the preliminary rec-
ommendation and report to any adversely affected party who
has participated in the proceeding and to those favorably af-
fected when adverse notice is given. Permitting these parties to
respond to the preliminary decision would permit the Board to
fully consider their position set out against the initial staff posi-
tion. This would enhance the quality of the record before the
Board, and before the CIT should the matter be appealed. It
would also permit the correction of any staff mistakes or miscon-
ceptions. In addition, it may discourage an adversely affected
party from seeking judicial review by giving them an opportu-
nity to respond to the staff at the Board level.

VIII. CONCLUSION

As commercial activity in foreign trade zones approaches
the $100 billion level, the regulatory apparatus is entering a
new era. The improved procedures adopted by the Board in
1991 have been largely implemented and the ambiguous status
of judicial review has been resolved. Decisions of the Board will
now face heightened scrutiny through a well-defined judicial re-
view process, including a court thoroughly knowledgeable of in-
ternational trade matters. The informality and bargaining
atmosphere that has served foreign trade zone grantees well in
the past will continue to prevail for most matters before the
agency. All parties, however, are now on notice that when the
stakes are high enough there is substantive recourse beyond the
Board’s decision.

The Board and its staff will need to adjust to the demands of
judicial review, as the CIT remand in Conoco quickly demon-
strated. A better, more detailed record, ample opportunities for
interested parties to respond, and fuller explanations of deci-
sions will give the CIT a solid basis for upholding agency deci-
sions. The suggestions contained herein can significantly assist

219. See Armco Steel Corp. v. Stans, 431 F.2d 779, 784 (2d Cir. 1970), aff'g
303 F. Supp. 262 (S.D.N.Y. 1969) (holding that Armco had standing to sue
based not only on economic injury to itself, but also as a representative of a
class that the tariff laws were intended to protect).
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the agency in making these changes without sacrificing the ef-
fectiveness of the general informality employed by the staff.
Without making some adjustments along the lines suggested,
however, the agency is inviting more frequent judicial review,
accompanied by greater court scrutiny of its actions. The tradi-
tional responsiveness of the agency to its constituents should
help it implement the reforms necessary to avoid spending its
resources defending itself before the CIT.






